Terminating an Estate Planning Prospect or a Client

By Martin M. Shenkman

Introduction to Client Termination

Terminating a client relationship is rarcly an easy or
pleasant topic. No atorney wants ro intenrionally lose a
client relationship and the billing stemaming from thar re-
lationship. Bus the reality is that bad clients can present
substantial challenges. They can drain a practitioner’s en-
ergy and time and create more stress in what is an already
stressful profession. Bad clients can represent write-offs
of fees earned for work done, the increased potential for
malpractice claims, and worse. So, firing clients is unfor-
tunately a necessary part of any pracrice. The common oc-
currence of terminating clients does not make the ethical
considerations simple, as attorneys owe cerrain echical du-
ties 1o clients. There is unfortunacely lictle faw on point,
especially as to the nuances of when and how to terminate
an estate planning client. This article will explore what are
believed w be practical, ethical and ocher considerations
in common estate planning scenarios where the issue of
client termination might arise. But many of the discussions
ar¢ hypothetical discussions intended to raise issues that
practitioners should consider broadly in the context of ter-
minating an estate planning client.

There are situations when counsel muse withdraw. If
the firm does nor have the capability o handle the en-
pagement, or the bandwidch to do so, or if the arrorney
handling the marter develops a health or other issue chac
prevents properly discharging their functions as counsel,
withdrawal may be required. These situations are not ad-
dressed in this article, but cerrainly must be considered if
applicable. Instead, this article will focus on permissible
withdrawal, or termination of an estate planning client.

Risky Environment

Attorneys cannot limirt cheir liabilicy on a client mart-
ter. But in sharp contrast to that, the other members of
the client’s estare planning ream {(cerrified public accoun-
tant {(CPA), wealth advisor, and appraiser) rourinely can
and do limit liability they face on 2 case. Actorneys should
consider the worsening malpractice envirenment for estare
planners, and especially for attorneys engaged in estate
planning. Consider significant malpractice cases' such as
Raia® Wellin,® and Rosen.* Recently the Overdeck case was
filed.? This environment should be a facror firms consider
in evaluating whether to terminate a client that they view
as worrisome. This environment may also be a factor in
the determination as to whether the client may create an

“unreasonable financial burden on the lawyer” under the
Model Rules, as discussed below.®

Be Alert to Issues

Practicioners and sraff should all be trained and remind-
ed o be alert to bad client red flags. When chese are ob-
served, even by administrative staff, the partner in charge
of the marrer should be alerted. Sometimes staff see the is-
sues that senior attorneys are shiclded from. Somerimes cli-
ents selectively vent inappropriately. So, while one lawyer
may have seen one issue, in the aggregate the issues seen by
all firm members could be quire macerial and worrisome.

* A common red flag is needing something under a
time pressured deadline that does not have a legal
or tax basis supporting the purported deadline.
What is the reason the plan needs o be complered
so quickly?

*  Anather classic red flag is how many estate planners
the client had before coming ro your office. Perhaps
that question should be part of every client intake
process. With this factor it may be best to not ac-
cepr the prospect as a client, so as to aveid the legal
obligations due once the person becomes a client.

¢ The clientis rude and disrespectful to administrative
staff and perhaps associare arrarneys, bur respectful
to the partner. For some reason thar conduct seems
to foreshadow worse problems,

¢ In estate planning, a client that is unreasonably
seeking the “maximum” tax savings, to know which
is the “oprimal” planning technique, o have the
“best associate” working on the marrer, erc. may
raise concern. As all practitioners are aware, there
is rarcly an assured “best,” “oprimal,” or “ideal,”
of anything in an estate plan. Every technique has
variations. There are often one or more alternacive
planning approaches. Almost every planning tech-
nique has potential negative consequences {e.g., re-
moving an asset from the taxable estare may save
estate taxes, but also may prevent a basis step up
on death)., Clients with unrealistic demands may
indicate other furure client issues. It is not as clear
that these types of demands would give rise o a
situation under the Model Rules where “[¢) he client
insists upon taking action that the lawyer. .. hasa
fundamental disagreement.”

*  Every bill is an issue and cause for complaint.

If a client marrer keeps the pracritioner awake ar nighe,
is it worth the stress? Such stress might well be a harbinger
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of potential worse problems thar may come. [t may just not
be worrth it. Often there is an underlying reason for those
sleepless nights, or other atorney angst, and those should
be identified and discussed internally in the firm.

Some practitioners do an annual inventory and review
their client list. Racher than terminating a client at a mo-
ment when things are going wrong, some adopt a practice
of simply focusing ar least once a year on clients that are in
the category of ideal client and those thar are problemaric.
Several pracritioners fire their worst clients each year. Do
you follow such a process? Is that really a reasonable ap-
proach? One thing such an annual review does is it forces
practitioners to assess their client base to identify problem-
atic clienrs. Often, difficulc clients do not improve. Buc
identifying them at least puts the issues front and center so
that they can be monitored to determine when they have
crossed “the line” and should be terminated.

Termination is not only for bad clients. Practitioners,
especially solo and small firm practitioners, should consid-
er their actual capacity to serve the endrety of their client
list. If you are overloaded, it is a reasonable decisien, and
ethically required, to limit your practice so thar you can
provide competent timely service. Culling “bad”™ clients
annually may facilitate addressing this. Informing the cli-
enr thar certain aspects of their representation are beyond
your abilitcy or skillsec may not be a joyful rask, buc it is
prudent and may even be required by the ethical rules.

Easiest Termination: Reject Prospect

All pracririoners want new cliencs. Every firm requires,
especially in what is often a transactional practce like
estate planning, new client marrers to keep the pipeline
full. But never ler that zeal taint your view of evaluating
new prospective clients. The simplest and safest approach
o “rerminating” 2 “client” is not to accepr the prospect
as a client. While there are limited ethical duties to pros-
pects, like noc disclosing any information they provided
you with, they are less than the duties due te that prospect
once they become a client. There are no ethical obligations
on the attorney regarding refusing to accept a prospect that
has not yet become a client. Once chat prospect transforms
into being a client, ethical duties will be owed which may
make terminating that client difficult.

Some of the due diligence steps practitioners may con-
sider before accepting a prospect as client may include the
following.

Perform background searches: Google the prospect,
the prospects business, company, ew. This pethaps
should be done uniformly for all prospects regardless
of the referral source or nature of the matter. If this is

made a routine practice it is less likely to be overlooked
in the haste o onboard a new client. Also, if it is done
uniformly for all prospects, it may be more difficult for
a prospective client to argue that you have singled them
ouc for analysis because ef their race, religion or other
characreristics. While anyone may have some bad posts
online, consider the quantity and nature of any irems
indicated. Is there a significant and negative pattern
that is worrisome? Consider the nature of negarive in-
formacion relative o the proposed engagement. If the
prospect indicated they were seeking professional ser-
vices for asset protection and there are a large number
of complaints or issues, that may raise a pardicularly
acute concern. Consider the nature of the website and
the client’s description of their business endeavor for
which they were secking estare planning guidance. If
the client indicared a net worth in their family business
of $100 million buc their website is unprofessional and
appears to have been quickly put wogether by an am-
ateur, might that suggest questions abour the claimed
nature or value of the business?

Evaluate whether the client’s “Story” makes sense:
Listen carefully to what the prospective clients both say
and do not say. Does the story add up? Are they asking
for things or trying to reach goals that do not make
sense relative to their circumstances? Are there worri-
some gaps in what they describe? If you ask questions,
do their answers make sense? If a prospect calls anxious
to immediately ger asser protection planning addressed,
but then states that there are no partcular issues or
waorries, why are they so anxious to ger planning done
quickly?

Inform prospects that you must receive a signed re-
tainer agreement and an upfront payment before
representation can begin: If a prospect never comes
through with the requested signed recainer agreement
and initial payment, why are you still speaking to them?
Confirming your process to the dient via email or in
writing may avoid the issue of a person you view as a
prospect viewing themselves as already having become
a client. Simple steps like these can avoid problem pros-
pects before they become clients.

Be alert to difficulties created by a prospective client:
An unwillingness to cooperace or adhere to firm policies
before representation really begins. If you set up inirial
meetings or calls are they timely? Have they resched-
uled an unusual or unreasonable number of times? A
step as simple as not deleting rescheduled appointmencs
from your calendar but rather indicating that the “pros-
pece rescheduled” can enable you 1o later search and
idenrify how many times the prospect has re-scheduled.
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Another issue to be alerr for is
ample, a prospect called for estarg planning and indi-
cated that they had sold their busipess for a substantial
sum months eariier, but could notiremember the name
of the law firm that represented hef in the largest erans-
action of her life? The pieces just dp not fit.

Evaluate the scope of the work requested: Assure it Is
a reasonable fit for your skill set, ec. Sometimes pros-
pects calling for what they describelto be an estate plan-
ning engagement have!such strong|matrimonial, | liriga-
tion or other ¢lements that may nog fit your firm's skills,
you may choose at the outset to ingist on co-counsel or
refer the matter out.

Discussions With the ;New Pros pective Client

Use the initial call with a prospectiy
explain whar you might do to assist,
you work so that if the prospect is not

¢ client not only tw
burt 1o explain how

:!;1 good fit that may

be discerned before anyone proceeds with forming ajclient

relationship. Depending on the nature
mighr explain some of the following ro

bf your practice you
. 1.
A prospective <|:11v:n L

What type of work is the prospe

that comport wich how you praccice?

- seeking and does

For example, iif the

prospect pushes for a flac fee for work or insists that all

they need is a [fill in the blank] and
practice, be forthright to explain how

u practice. F‘I:Jl' ex-

ample, if you do not focus on cookie fcutter work, docu-
ments or planning, explain that. If becguse of that you bill
only hourly for work, and nor on a fig fee basis, explain
that. Some prospects wanr a free initiall consultation and
fiat fee for the work done. Some pracitioners work in thar

manner, others do not. While it never feels good tc! turn

away business, if the client’s objectiv
relationship are materially different fr
firm, that may be preferable. “We do ng
of fees or time, neither calendar time tof

“or wishes for the
in the prospective
t provide estimates
complete the proj-

ect nor hours ro perform tasks.” If the prospect is seekmg a

professional relationship thart you are ng
viding, it is better for both of you ro be
and not pursue the relatonship. Term
prospect crasses the line to becoming :
raise echical or other issues.

Will the Client Terminate Counspr

Your client may terminate your re
time, for any or no rcason. You might
tainer agreement that if the client will

t comfortable pro-
upfront abour rhac
ination before the
 client should not

i?

resentarion ar any
fequest in your re-
erminate you that

they agree to give prompt notice of terntination. But noth-

ing can be done to resrrict the client’s ri

While attorneys have obligations d
bad clients, as discussed below, a cli

t {0 terminare.

1e to clients, even
gNC ¢an ierminare

counse] at cheir whim. When a client makes demands that
are unacceptable te counsel, whether they are demands for
reductions in bills, late payment of bills, demands 0 han-
dle the clienr’s mareer using an approach that the firm is
not comfortable doing, etc., che firm might simply “draw
the line” and advise the client thac further work cannot be
done unless the client changes their conduct. In some cas-
es, the client may terminate counsel. That avoids any of the
potential ethical issues the firm might face if they instead

opted to terminace the client to resolve the sicuation.

In some situations, if counsel cleatly indicates thac cer-
tain conduer is not acceptable, or that certain positions or
steps will not be caken by the firm, che clienc may “get the
message” and change their conduct. That may be the ideal
approach. In some situacions, when a client realizes that
the position they are demanding is so uncomfortable o
counsel thar counsel is refusing to proceed in thar manner,
they realize that perhaps the position is not worth the risks
that might be involved. In ocher situations, dhe client will
not accept that interpretation and wants to proceed in the
manner that they wish. That may leave the firm reiterat-
ing their position so that the client may have to rerminate
counsel and proceed with another attorney.

However, pushing the client te the point of rerminating
counsel is pot always an ideal approach. Will the client ap-
propriately interpret the communications of what the firm
indicated is not acceprable and terminate counsel? Will
pushing the client to that point be more antagonistic than
the firm being proactive and direct and terminaring the
client? Will the situation drag to resolution such that the
timing becomes more problematic fer the clienc?

Example: The client hired the firm to create an estate
plan to shift the value of a private equity interest out of
the estate before any agreement is reached with a potential
acquirer that might fix the value at a higher level. The cli-
ent has become a problem as to billing, work demands, rax
positions the firm is uncomfortable with, ct¢c, How long
might the approach of encouraging the client to terminate
the relationship and hire new counsel ake? Would the
more direct approach of terminating the client be more
rime efficient so thar the client can hire other counsel o
complete the plan the current firm is not comforrable
with? How might the timing of these different paths relare
to the potential for a letter of intent or other step occurring
that might negaic some of the planning objectives?

Model Rule of Professional Conduct 1.16(b}

The American Bar Association’s Model Rules of Profes-
sional Conducr (MRPC) address rermination of a dient.
‘These must be considered in taking any action 10 termi-
nate. Also, the rules of professional conduct should be con-
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sidered in planning provisions in retainer agreements, how
billing is handled, the narure of letters and other client
communications, etc. Termination must consider the cli-
ent. Once counsel’s refationship with the person involved
transcends thar of a prospect to become that of a client,
additional duties are owed.

Counsel may permissively withdraw from representa-

tion under MRPC 1.16(b)} in the following instances:
(1) Withdrawal can be accomplished without material

adverse effect on the interests of the client;

(2) The clienr persists in a course of acrion involving
the lawyer’s services that the lawyer reasonably believes
is criminal or fraudulent;

(3) The client has used the lawyer’s services to perpe-
trate a crime or fraud;

(4) The client insists upon taking action that the lawyer
considers repugnant or with which the lawyer has a fun-
damentcal disagreement;

(5) The client fails to substantially fulhll an obliga-
tion to the lawyer regarding the lawyer’s services and

has been given reasonable warning that the lawyer will
withdraw unless the obligation is fulfilled;

(6} The representation will result in an unreasonable fi-
nancial burden on the lawyer or has been rendered un-
reasonably difheult by the client; or

(7) Other good cause for withdrawal exists.?

Material Adverse Effect: Whar is a material adverse ef-
fect on the interests of the client? What is “material™?
Whar is “adverse™? Also, how these terms are defined in
the context of an estate planning engagement might be
differenc than how they could be defined in other types
of legal representation. That could be important to es-
tate planning practitioners. Unformnarely, there is little
guidance on this. The case studies and discussions be-
low will suggest possible considerarions. Bur given che
limired guidance on some common situations, and the
wide spectrum of possible fact pateerns, pracritionets in
many situations may have to make their own determi-
nations. Hopelully the questions raised will provide a
framework to evaluate common escare planning scenar-
ios in this contexc.

There are several situations where adverse harm mighe
be a concern for a client in common estate situations.
If, for example, a client is scruggling with demendia or
other cognitive or health issues, and there is a concern
that an agent under the client’s durable power of ar-
torney, or successor rrustee under cthe client’s revocable

trust, or other perpetrators, is or might abuse the client,
counsel may not be able to withdraw withour potential
for material adverse harm 1o the client. The wide con-
tinuum of challenges a client may face may make chis a
fact-specific decision. This article will not address these
cypes of issues.

Fundamental Disagreement: When might an artorney
have a fundamental disagreement with a client? About
what marters might a disagreement occur thac are suf-
ficient to raise the specter of termination? If counsel
disagrees with planning steps the client wishes to take
might that suffice? For example, the client reads about
self-settled domestic asset protection trusts (DAPTS)
online and demands thar the spousal lifedme access
rrust (SLAT) thar was under discussion instead be draft-
ed as a DAPT. While counsel was comfortable creating
a SLAT, given that the dient lives in a jursdiction that
does not have legislation permitting self-sectled trusts,
counsel is nor comfortable completing a DAPT. Is that
a fundamental disagreement sufficient to support ter-
mination? The clienc hired counsel o handle a parent’s
estate. ‘The parent died with significant appreciated as-
sets inside a grantor crust. The client insists that counsel
adjust (step-up) the basis of assets inside the grantor
trust despite the assets being ousside the decedent’s es-
tate. Counsel explains chat the Treasury position is con-
trary to that approach as evidenced in Revenue Ruling
2023-2. However, the client persists in demanding
this approach based on an article or webinar that they
found online in which 2 pracritioner suggested that the
Revenue Ruling was incorrect, and the position could
still be taken. If che praciitioner is uncomfortable rak-
ing that position, does thar arise to the level of a funda-
mental disagreement with a client sufficient to support
termination?

Obligation to the Lawyer: Failure of the client to make
payment for legal services rendered would seem o be
bath failures to substandally fuifill an obligation to the
lawyer and present an unreasonable financial burden.
Whar degree must payment issues rise to in order o
support terminarion? Certainly, as suggested below,
setring parameters of what is acceptable in the recainer
agreement so that the client agrees upfront to what the
arrangements are might support a termination of repre-
sentation for failure to pay.

Retainer Agreements Should Address
Withdrawal from Representation by Counsel
The retainer agreement firms use for clients mighe set

forth provisions that might help support a later termi-
nation should that become necessary. No provision will
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change the cthical obligations or dutigs practitioners owe
a client, but expressly addressing not ofly termination but
client responsibilities and other matteds might be helpful.
Make it clear 1o the client thar there|are responsibiliries
and obligations thar the client has to{the attorney-client
relationship. That may avoid issues ag it will be clear to
the client some of what is requested of them. If thar does
not suffice and the client violares the commitments they
agreed to, counsel would seem to be inja better position to
terminate the client for violating an gxpress requirement
thar was agreed ro by the client 10 creage the rc[ation%ship.

*  “Billsare due and payable within 30-days of the darte
emailed to you. Your failure to ay any bill, in full,
on a timely basis as set forth in s Agrcemcnt shall
constitute a marerial breach of this Agreement.” No
attorney wants o work without|being paid. Failure
to pay bills in full on a timely|{basis is cercainly a
factor that would support a decfsion to terminate a
client.

»  “The undersigned h:ereby confirms that they under-
stand that clear ancii responsiv _communicat?on is
essential to representacion and |thac if chey fail o
reasonably, accurately and timely, communicace,
the firm may terminate represgntation.” It is not
possible to represent a client whe does not commu-

«I:l to deal with cli-
ils, memorandum

ome ‘point, a lack
ssrble to propetly

nicate. All practitioners have
ents that do not respond w @
and other communications. At
of responsiveness makes it im
represent a client. The context 111 alse matter. The
lack of timeliness of communicitions for an esate
plan in early 2024 may be quits ‘different then the
lack of rimeliness cnf client communications in late
2025 when counsel is trying to completc a plan be-
fore che scheduled geducuon of the exemption in

2026, i

s “While we endcavor to identify ¢onflicts OFint%‘:rcsts
before beginning an’ engagement, that is not always
feasible. In some situarions, it may not be possible
to identify a coaflicr of interest until further into
an engagement. In some cases, the conflict may not
exist until a larer dare. Should|an acrual conflict
arise or become apparent during the course of our
representation the Airm reservey the right wo take,
in its discretion, any action it deems appropriate,
including the termination of sepiresentarion.”

Sample Provision To Consider| for a Retainer
Agreement: “Subject to our ethical gbligations as ator-
neys, we reserve the right to terminfte, in our reason-
able discretion, our representationj}yuu ac any time.
Our decision may be based on any| factors we believe

appropriate which may include, by way of example,
your delibetate failure 1o make timely and complete
payments of bills rendered unless you have raised with-
in thircy (30) days of the date of such bill a question
that is reasonably and tmely handled. Your failure to
communicate and cooperate with our efforts to repre-
sent you may, in our reasonable discretion, be a basis
for termination. Should you pursue a course of action
or inaction that we disagree with, or for any other rea-
son permitred by law, we may choose to terminate our
representation. If we terminare our atrorney-client re-
Jationship, we will provide you prompt notice of same.
Termination will not affect your obligation to pay for
all services rendered and expenses incurred by us on
your behalf prior to termination. In addition, you agree
to be responsible for services we render and expenses
incurred after termination thar are reasonably necessary
to complete the termination and to transition represen-
tation to new legal counsel of your choosing. If upon
termination there are unused funds we will promptly
refund same ro you.”

Withdrawal during litigation will raise additional issues
than termination during 2 planning or drafting engage-
ment, Termination may have to be handled in accordance
with the applicable rules of the court governing attorney
withdrawal. Should a fitrn determine ro withdraw during
the course of litigation the client may have to obtain sub-
stitute counsel to facilitate withdrawal. The firm may have
to file 2 motion with the court to request termination.

Proactive Billing May Support Counsel’s Right
To Terminate

How firms handle billing may also support a lacer ter-
mination of a client. For example, scructuring an engage-
ment in separate components or steps may make termina-
tion easier than if instead the engagement were handled
as, and billed as, a single matcer. For example, an attorney
should generally complere any representarion undertaken,
especially when not doing so would be problemaric for
the client. Buc, if withdrawal would not have any material
adverse effect on the client’s intercsts, the lawyer should
be able to unilarerally terminace. However, if a smaller en-
gagement is concluded and the new separate matter has
not yet begun, then termination may be less likely to raise
any issue. If the client will not complete future/next plan-
ning perhaps that may constitute the end of the project
and a natural end to the representation. If chat is the case,
there may be no issue in terminaring rthe represencarion if
the lawyer wishes.

The automatic termination at the end of an engagement
suggests crafting narrower engagements. Crearing a new
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billing matter, e.g., 2024 Core Documents, 2024 SLAT,
etc. may permit closure of those matters and moving for-
ward to new matters thus permitting termination at an
earlier poinr and also facititating the rolling of the statuce
of limitations on claims. More narrowly crafting engage-
ments may also make termination easier. From a business
perspective some clients find the complexity of the estate
planning process less dauncing if it is divided into separate
steps. At the “end” of the engagement consider sending
an email stating: “We have completed all the matters you
have requested of us. [If applicable for a narrowly defined
engagement specify . . . all marrers requested of us con-
cerning [then delineate the specific matter involved.} If you
would like further assistance on this or other martters in the
furure we would be pleased to cpen a new matter and again
assist you.” Some practitioners are uncomforrable wich the
phrase “Your file is now closed.” But the same point may be
communicated and documented in a manner that may not
put off the client yer close the engagement ar that point.

Example: If the practitioner was engaged by the client
to complete estate planning, terminarcion of representation
may be simplified and ethical implications may be reduced
or even avoided by breaking the planning inte process-
oriented steps. Consider the following matters:

«  “Smith, Jane — 2024 Will/Rev Tt”
*  “Smith, Jane - DAPT”
= “Smith, Jane - Succession Planning”

If, after completing Janes will and DAPT, counsel
chooses to rerminate representation and the succession
planning has not begun, the manner of billing may make
termination less nettlesome.

Carefully document issues in the time entries, such as
requests, and repeated requests, for information, or cau-
tions not to proceed in a particular matcer. Thav may cor-
roborate that the client has nor comnmunicated reasonably,
or thar the client was not heeding counsel’s advice. Include
footers on bills thar may be protective.

It is important to consider that properly terminating a
matter, even if the client is not rerminared, could be critical
to procecting che practitioner. Failing te close a completed
matter could resule in a situation of ongoing or continuing
representarion which could prevent the statute of limita-
tions from rolling or expose the practitioner to conflict or
other claims.?

Sample Billing Language To Consider: “Any question
concerning 2 bill must be raised within 30 days of the
date the bill is sent. A failure to pay on a timely ba-
sis may result in a ‘stop work.” Billing monthly rather

than ar the end of an engagement may support termi-
nation. If the client raises issues eatly on in billing, then
the representation may be appropriate to rerminate. In
contrast if billing is only rendered at the end of che en-
gagement documentarion of the client’s actions, such as
not responding to requests for critical informarion, will
not be corroborated in billing sent to the client regular-
ly. In addition, billing monthly may bring to the forc a
client issue (or a client thar is an issue) sooner than if
you bill only at the end of the engagement. Practically,
it may be casier to terminate a bad client earlier chan
later, e.g., when there is 2 bigger bill for the client to
dispute.

How To Terminate a Client

Once the decision is made to tecminate, the firm should
rake steps ro implement the rermination. Carefully con-
sider the steps to be taken in terminating a client. At min-
imum confirm the termination in writing 1o avoid any
ambiguity. Consider sending a formal letter, even if arans-
mitted by email, rather than merely sending an email. A
formal letter is more likely to receive the concentradion and
thoughe this process deserves. The risk of an email being
sent, the language of which was not fully evaluaced, should
be avoided.

Provide sufficient information so thac the former client,
or new counsel, cannor later claim that they were not in-
formed of a deadline or step that should have been taken.
It may be worthwhile to provide a detailed letter listing
open items and/or issucs so that the former client cannor
claim that he or she was not advised abour these matters.
Also, providing a summary of open points or follow-up
items might provide some goodwill ar whar is likely to be
an awkward ac best, or worse, an antagonistic, point in 2
relationship. Indicate which items might be followed up
with successor counsel. Also, successor counsel may well
appreciare getting a termination lerter thar idenrifies the
current status of matters, and especially matrers thar mighe
require quick attention. Even if the former client refuses 1o
pay for a transition lerter, it may nenctheless be a worth-
while policy.

Should the termination letter indicate why termination
occurred? There are differing views on this point. Some
suggest that consideration should be given to documenting
the reasons for closing the files in a non-antagonistic way
just w confirm the reasening, and ro create a record sup-
porting the decision. Others suggest that the firm should
only documnent the reasons for the rermination in a mem-
orandum to the file, not to the former client. The derermi-
nation as to which approach to take may depend on the
reason for the termination. If the client is being terminated
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for consistently being late paying bills, or for negotiating
the amounts 1o pay, there may be no harm in documenting

that reason, but there may be no benefi

Consider, perhaps even as a firm po,

t in doing so either.

icy, offering to help

transition the file matter o new counsel. If that is done,
consider whether you wish to chasge foy that time, While it
is likely to be a benefit to the client, thag docs not mean that

a clienc will be willing to pay for the %
that some reasonable effort to transisia
cussed above, be a worthwhile goodw
far that gesture should go in terms of h
time may also be a matter for a firm pg

Confirm rhe sratus of the client’s fi
records, or client properry, thar need
cate that in the letter and return those i
means {e.g., with tracking). If che file
returned, indicate that clearly. The con
tutes a chienc file, and what may need
evolved as firms have gone papetless.
ronment there may be nothing to rewu
ing terminated. If che client holds all o
ments and has received via email all cd
memorandum, what is left:to return of|
er the status is, that should be clearly in

bork. Also, consider
n a file may, as dis-
Il gestre. But how
burs of non-billable
licy. :

E. If there are'paper
b be returned, indi-
ems by appropriate
has previously been
Fepr of whar consti-
to be returned, has
n a paperless envi-
rn to the client be-
riginal signed ﬂocu-
mmunications and
the “Ale?” Whatev-
dicated as that may

not be the expectation of successor counsel, the client, etc.

It seems as if the law and professional

literature have noc

kept pace with the technological evel

ion of the practice

of law. Therefore, practitioners will have o exercise caiution

in interpreting whart should be provided to a client being
. . . [

terminated. In all cases, it may be adyisable o clarify in

writing what precisely was returned 1o the client and |when

to avoid any ambiguity.
Sample Paragraph: “On [date]

!
returned all your

original documents. We retain no origipal documents. The
document return completed the provisiop te you of afl doc-

uments that constituted your client file

that we beld. zj" you

believe there is anything that we may .bdi:,’ that you may noew

in the future need, please let us know im

Confirm the status of billing. If the
clude a copy of the final bill reflecting
due, indicate that. If a fucure bill maj
transition fees, indicate that as well.

Can Representation Be Made U
Difficult by the Client?

“Yes, but I read online that, .. 7 W
firm do with a client that “rescarches” g
line and constantly questions/challengs
ommends? If the client demands appr
that require substantial addirional disf

eciately.”

re are fees due, in-
them. IF no fees are
r be rendered with

hreasonably

hat can or should a
heir own issues on-
s whar counsel rec-
paches or language
tussion to explain,

will the client be willing to pay for the costs they arc creat-
ing? How far can that go without the status of the profes-
sional relationship needing to be examined? At whart point
does that render representation unreasonably difficule? Cli-
ents mighr render representation unreasonably difficule in
myrtiad creative ways — failure to communicare, failuce to
provide requested documentation or information, resched-
uling every call and appointment a significant number of
rimes, and so forth. It might be better for the firm to po-
litely put the client on notice of the concerns raised and
indicate that change is necessary for representation to be
effecrive or efficient; only after some pumber of infractions
would the possibility of termination be addressed. Wheth-
er notice should or needs to be given, and how and what
steps should be taken, will all be fact specific. Considering
whether or not representation has been made unreasonably
difficult by the client is a judgment call that each attorney
reviewing the scenario may conclude differently.'”

Client Insists on Steps Practitioner Disagrees
With

Practitioners all wanr their client’s planning to succeed
and to make a valuable contribution to the client’s situa-
tion. When a client will not take steps that the practitioner
believes are important to take towards the success of the
plan, it makes sense for the practitioner to consider doc-
umenting what advice was given, in writing, to the client.
It may be advisable to also document what alternative ac-
tion the client opted ro take, against advice of counsel, and
the potential negartive consequences of that approach. That
way, should an issue ever arise in the future, the practi-
tioner could be protected by corroborating that advice was
not heeded. An unfortunate theme of many of the recent
malpractice cases has been that the clients claim thart their
counsel did not communicate to them risks or issues of che
planning.

Merely refusing to follow a recommended strategy in
and of itself may pot constitute a sufficient reason for a
practitioner to terminare the representation of the client. .
But if the client’s non-compliance is sufficiently concern-
ing to the practiticner, the practidoner may evaluate ter-
minating the client. The Medel Rule provides that a client
can be terminated, if there is no material adverse harm to
the client, if “[Jhe client insists upon raking action . .
with which the lawyer has a fundamental disagreement.”!
When mighr refusal to heed advice tise to that level to sup-
port termination? That is certainly a fact-specific decision
that will vary depending on the attorney involved, the im-
portance of the client, and ocher client actions. Perhaps
counsel may tend more roward rerminating a client if the
failure to adhere to counsel’s advice seems to create a cer-
tainty that if chere is an audit or suit thar che plan wilt
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fail. The practiioner may feel that a protective letter co
the client documenting the failure to follow advice is suffi-
ciently protective. In other sitvations, counsel may believe
that if the plan is so poorly implemented in conrravention
to the advice given, counsel may be better off terminating
the relationship.

Example: A client couple has hired counsel, and the
decision is made to create owo non-reciprocal SLATs. After
much back-and-forth discussion, the client decides that:
“[We] want a 5/5 power and health, maintenance, edu-
cation and support diseribution standard in favor of the
beneficiary spouse in both SLAT:.” While there are many
different views of what similarities and differences should
exist between two different SLATs to differentiate chem
for purposes of the reciprocal trust doctrine, the above
request may be beyond the comfort level of counsel o
accept. Then the question for counsel is whether, even if
a warning lewer is sent, counsel should draft the SLAT
based on the demands of the client, [s the preparation of
trust documents the lawyer is confident will fail if exam-
ined protected by a letter cautioning the client that counsel
disagrees with the plan? Is that worth the risk ro counsel of
potentially becoming embroiled in a later claim if the plan
fails and having to rely on whether the letrer was sufficient
protection? If instead of terminating, consider if the client’s
counsel refuses to draft trusts documents wirh rechnicai
terms dictated by the client. Perhaps the client themselves
might move to a more malleable attorney? Whar if the ¢li-
ent had formulated the plan and discussed key aspects of
the SLAT plan with their wealth advisor, excluding the ac-
torney. Does that level of outside interference create a more
worrisome situation? Is it possible for counsel o effectively
represent a client when another advisor is usurping the at-
torney’s role and perhaps doing so without the requisite
background?

The Non-Paying Client

The MRPC permit terminating a client when “the rep-
resentation will resule in an unreasonable financial burden
on the lawyer.”'? What is an unreasonable financial bur-
den? It is not clear that the term “unreasonable financial
burden” requires some quantum of write-offs to be “un-
reascnable” or a “burden.” If the firm involved has oth-
er work, Is it reasonable to accept any write-offs simply
because a client demands it? While a firm may choose 10
tolerate certain demands, ie would seem reasonable for any
firm to be able to insist on full paymen: when the ser-
vices were rendered as requested and the work was done in
accordance with professional standards. The reality is that
when a client questions a bill, or demands write-offs, it is
not only the financial loss of the billing that goes unpaid
that is incurred, Often, thac same difficult client exhausts

lawyer and staff time dealing with the billing demands and
attendanc issues. Finally, in many such cases che stress that
such a client causes the firm creates further inefficiencies
and distractions. The tol] of that it would seem should also
be considered in the contexr of determining whether the
clienc is creating an “unreasonable financial burden on the

lawyer.”

How frequent and demanding are the client’s billing
questions? Cerrainly, any firm would entertain a legitimare
and reasonable billing question. Mistakes are sometimes
made and if the client carches the oversight or clerical error,
it can and should be corrected. But thar is quite different
from the client that questions the lawyer's inveices almost
every time a bill is senc. Iv also differs from a clienr raising
unreasonable questions simply to negotiate reduced fees.
Whatever the facts, do the complaints result in the lawyer
writing off more than is appropriate or fair? Is writing off
anything appropriate if the work was done well and effi-
ciencly? At what point might or should the artorney con-
sider terminating the cliene

The ‘Bad’ Client

Clients, even good clients, may at times push che edge
of what counsel is comforrable with. When rthat client
conduct, ar client demands, “go too far” such that counsel
may consider termination, it is a judgment call based on
the Airm'’s interpretation of the situation, the degree of the
questionable conduct, the dollars invelved, the potential
impact on third parties, and myriad other circumstances.
Because it will generally be a judgment call, different firms
will take different views of the same situation. “Bad” con-
duct may occur which may net clearly arise o the level
under the Model Rule of “ . . . a course of action . . . that
the lawyer reasonably believes is criminal or fraudulent.”'?
Might it arise to: © . . . action that the lawyer considers
repugnant, or with which the lawyer has a fundamental
disagreemens?™"

Example: The client engages counsel 1o handle a par-
ticular estare planning marcer. When the firm requests fi-
nancial dara and valuations for the assers involved in the
plan, the client provides financial data reflecting the assets
valued ar $100x. Some months later, as part of pursuing an
update of the client’s overall estate plan, counsel requests a
full balance sheet. The clienc provides a copy of a person-
al financial statement that has been given to third-parry
lenders and partners in connecrion wirth various leans and
guaraneees. The same assets recently indicated to be $100x
are listed at $400x. Can counsel withdraw? Should counsel
first insist thar the valuation amounts be reconciled and
disclosed to all involved? If counsel determines to termi-
nate the client, is there any obligation to the third parries?
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Is counsel prohibited from informing third parries of the
issue? I counsel has advised the client yo inform third par-
ties, does counsel have further obligations? MRPC 1.6 has
been modified to permit disclosure where the attorney’s
services have been faciliraréd by the clignr in committing =
fraud that could cause substantial injusy.

Example: The firm has been retained to assist with a
probate martzer, but the client persises in handling criti-
cal aspects on their own for the stated reason of keeping
professional fees to a minimum. The personal represen-
tative prepares an informal accounting refusing counsel’s
recommendation to have counsel, or 4 CPA firm that has
particular expertise in trust accountings, prepare a formal
accounting. Counsel is requested to ffile the accounting
with the courr and then learns chac the “accounting” pre-
pared by the personal representacive has material errors or
omissions. The attorney files the persénal representative’s
“accounting™ with the court and only then learns of the
mistakes. Counsel requests that the|personal represen-
rative correct the mistakes in the accpunting and have a
correction prepared by a professional| The personal rep-
resentative refuses to do so. Can the firm withdraw from
representation? Must the firm withdray? Under these faces
is it appropriate or safe for the firm tq continue represen-
ration? Likely, unless the errors were immarerial, the firm
should withdraw, Then the question frises, does counsel
have any obligation to inform third parties of the i:ssues?
What if there is no courr proceeding? Would the firm have
any obligation to inform beneficiaries|who are relying on
the accounting? :

Example: Counsel is retained by sppuses to joime rep-
resent both of them. One spouse configles a secret to coun-
sel, and she indicates that it is not intes
to the other spouse, her husband. Atcopney ethics prohibiz
keeping information confidential thatjone spouse disclos-
es, fraom the other spouse, in a joint regresentation c:flgage-
ment."” Must counsel withdraw? Must kounsel disclase the
informarion to the other spouse despite the admonition
not to disclose it? The retainer agreemehrc could address the
issue by cautioning before the represencation beginis that
there is no confidence berween and anjong joint clients, If
that were done, does it have any impadt on the actions the
firm should or musr eake?

SLAT Client Termination Hypotheticals

As we approach 2026 when the exen
to be cur in half, praciitioners are likely w be called upon
to prepare more SLAT or SLAT-like egrate plans. The dif-
ferent views of SLATs and variations fjll a wide spectrum.
The risks of the reciprocal truse doctrine, and the uncer-
tainty over whar acrually is advisable ¢ differentiate trusts

is quite broad. Also, as more clients pursue this type of
planning, the need for one or both clients to have access
to trust assets grows, especially at more moderate levels of
wealth where a large percentage of averall client wealth is
being transferred into irrevocable trusts (of any type), Thac
will raise issues as to how much wealth can be transferred
without raising the specter of a fraudulent conveyance or
a client lasing ready access to wealth that may be needed
to suppert lifestyle expenses. It will raise issues as to the
incremental risk that integrated DAPT or so-called hy-
brid-DAPT provisions inta the plan, or special power of
appointment rrust {SPAT) provisions, erc. There is a wide
spectrum of views on the efficacy and risks of these and
other techniques.

This and the following hypotheticals were created by
the author. These are not based on any cases, ethics guid-
ance, or other sources. The objective ts to help pracritioners
identify possible issues and scenatios that mighe become
commen as we approach 2026, and wherein the practi-
tioner may begin to question continuing representation.
Some of these scenarios were experienced by pracritioners
toward the end of 2012 when it was similarly anticipated
that in 2013 the exemprtion would decline substantally.
Because of the lack of autherity practitioners might con-
sider the questions raised, bur caution should be exercised
in interprering or applying any of the information follow-
ing, The objective is to raise questions about termination
of representation, and cthical obligations in the specific
context of SLAT like estare planning as 2026 gers closer.

SLAT Scenario: Transferor Facing Lawsuit

As with many estate plans, the steps include the transfer
of material asscts to trusts for orhers, such as a SLAT. After
a SLAT plan is implemented counsel learns that the client
is a principal in a business deal that may face a materi-
al Jawsuit over an event that occurred before the transfers
were consummated. None of the professional advisors were
informed of the event. The balance sheet the client pro-
vided did not list any potential claims or liabilities. What
action might the advisor take? Consider what due diligence
was done, or what could have been done, before the trans-
fers? If the client signed a solvency affidavit siating thac she
was not aware of any potential claims, claims, etc. does that
change the result?

SLAT Pianning and Whether Material Adverse
Harm Might Occur to the Client

A dlient may not be terminared unless “[w]ithdrawal
can be accomplished without material adverse effect on the
interests of the client.”'s What is the timing of the plan
and the withdrawal? What are the circumseances involved?
Whether rermination of the representation by the lawyer
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has a material adverse cffect on the client would scem to
depend on the facts and circumsrances. Have the client
and the lawyer already spent a significant amount of time
in the estate planning engagement? Would it be unduly
burdensome on the client to have to engage new estate
planning counsel at this particular point? Are there press-
ing time concerns or other important reasons to complete
an engagement? In 2024 there may be ne pressing time is-
sue as there is ample time to plan for 2026. However, what
of step-transaction and other issues? If the client spent sig-
nificant planning time with a current advisor and then has
to change counsel, what of the education, knowledge and
informarion provided by the former artorney? Those are
not useless and perhaps it is reasonable to determine that
the planning process the client engaged in before being ter-
minared was valuable advice having been received. If chat
is a reasonable interpretation of the siruadon, then perhaps
chere might be no material adverse effect on the clienr if
counsel terminatces.

The decisions and situations are very fact sensitive and
there are likely as many opinions as practitioners.

Practitioner Does Not Agree With Client Demands
for SLAT Terms

The client and the lawyer already spent a significant
amount of time in the estate planning engagement. How
might this arise to a marerial adverse effect to the client?
Assume that after much discussion, the clients only were
willing to gift $5 million to each of two SLATS in which
each spouse would be a trustee of the other SLAT. The
clients are not willing to pursue the recommendation of
funding just one larger SLAT (or a SLAT and a separare
ILIT to own life insurance to address the risk of premarure
death of the spouse funding the SLAT), or to use indepen-
dent trustees. Counsel is concerned about the risks inher-
ent in the planning if the plan proceeds as the client insists,
specifically about each spouse serving as the sole rrustee of
the other spouse’s trust, and that no bonus exemption will
be preserved, which was the clients’ initial goal.

Perhaps al} thar is necessary is to document in writing
the concerns counsel has with the plan. Some practitioners
are petfectly comfortable naming spouses as trustees of
non-reciprocal SLATs. Others are nor. So, even though
counsel disagrees with that approach, thar may not be a
basis for termination. Funding two SLATs each below the
bonus exemprion amount that will expire in 2026 may
not be beneficial to preserve bonus exemption. However,
the clients may be more comfortable with equal SLAT: in
case of divorce. The clients may also be concerned about
malpractice or other liability exposure and hence wish to
fund two separate trusts rather than one. While the plan
may raise concerns over application of the reciprocal trust

doctrine, the law is not fully clear on what is required to
differentiare truses.”” Also, counsel wichin the confines of
the plan the clienc wishes will be able to integrate other
material differences into each SLAT. Buc how many devi-
ations from the recommended plan should counsel accept
before considering termination? How many deviariens
must counsel accept before the Model Rule provision: “the
client insists upon raking action . . . with which the law-
yer has a fundamental disagreement?”®® Considering the
malpracrice environment that estace planners face, what if
counsel views merely providing a letter documenting the
deviations from the lawyer recommended plan as insuffi-
cient to prevent a future claim if the plan fails? Might that
atise to the level of the Model Rule: “the representarion will
result in an unreasonable financial burden on the lawyer."?

One of the conceprts is that rermination is permissible
if the material adverse effect on the client is exceeded by
harm to the lawyer. The lawyer perceives chat any harm to
the client in terms of possible loss of legal fees already paid
is oucweighed by the risk to the practitioner of advising
the client as to implementing a plan thar the practitianer
believes has a substantial risk of failure. When does thar
suffice to support termination?

Why is paying legal fees for advice the clienc received
ever a material adverse effect on the client? Perhaps the
question might be phrased as “is paying legal fees for ad-
vice the clienr requested and received ever a material ad-
verse effect on the cliene?”

SLAT Plan With Draft Trust Prepared

Does the possibility of termination arising past the
planning stage, and after a draft SLAT has been created,
change the analysis as to whether there is a marerial adverse
effect on the client?

Example: Continuing the above example, counsel pre-
pared a draft SLAT for the clients. It was the discussion
of the terms of that drafi trust that crystalized the clients
concerns and comfort levels. Legal fees incurred for plan-
ning meetings, letrers, memorandum, and a draft SLAT
have totaled $20,000. If the dient is terminared, it may
not be likely that a new counsel would conrinue working
with the same trust document. Does thar suggest that ter-
mination might resulc in a “material adverse effect” on the
clienr? Does the determination change if new counsel is
willing to work from the draft trust prior counsel crear-
ed? Should ir marter? The client received valuable advice
for each dollar spenc on former counsel and ic was only
that process thar resulted in the clienc realizing whar their
level of comfort with planning decisions was. Should the
fact that the SLAT is not completed constiture a “material
adverse effect” or has the client received valuable planning
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advice and services even though the glan was not imple-
mented/concluded? Some practitionefs would argue that
the laceer is correct.

examples. Further,
ffect” be defined in
e context of !rc-pre-
al act, if the lawyer

Example: Continuing the two abo
how might the term “marerial adverse
the following contexe? Cerrainly, in
sentation of a client accused of a crimi
terminated prior 1o trial and the clignt could not retain
new counsel that could digest the case file fully before trial,
there is potentially a material adverse effect on the client.
In the context of the above estate planning examples, if
the client paid $20,000 in fees on a plan that involves $10
million of assets and the client’s net worth is $25 million,
is there any touchstone by which the legal fees carnizd and
paid could constitutc a “material advetse effect” on the cli-
ent? The amounts scem immaterial by pny touchstone, But
what touchstone is 1o be used to deterfnine whether a “ma-
terial adverse effect” has or may impads the client? Perhaps
there is an issue of quantum meruir dgctrine, what counsel
has earned, whar is the value of the sefvices provided.

For example, have the client an
spent 2 significant amount of time i
engagement? Would it be unduly bu
ent to have to engage new estare plagning counsel at this
point? Is the client being required to|engage new counsel
and incur additional fees to bring new|counsel up to speed,
loss of time, and informarion such as|appraisals becoming
stale really consritute a material adverse effect? How many
dollars must be invelved to be matefial? What is “mate-
rial” defined in relationship to? Is rderely having o hire
new counsel really a macerial adverse|effec How can the
advice the clienc was givelil not suppoft the fee billeh if the
fees were billed for time actually spenft with the client and
working on the client matter, all in pecordance with the
terms of the written retainer agreemgnt the client signed?
What if no retainer agreement were signed?

the lawyer already
the estace planning
ensome on the cli-

Might the answer differ if the praciitioner was. billing
a flat fee for planning and the trusd document, and the
trust was not completed? Perhaps in the latrer situag;ion the
Hat fee would have ta be fairly apportioned as to whar was
done and what promised work was ngt done.

SLAT Client Termination Before Completion of the
Plan

In 2021 there was anticipation or|worry thar the estace
tax rules could have been changed in a dramatic and harsh
way at any moment based on variops democrac propos-
als. Some believed that any law change would take effect
January 1, 2022. Ochers were concetned that some of the
proposals included changes effective fhe date of enactment
or even back to the first day of 20201, Thar environment

may have been somewhat unique. How would that impact
a decision to terminate a client? In different years there
were different concerns and assessments of the potential for
major restrictive estate tax law changes.

Example: It is late 2021 and the client retained the es-
tate planner to complete an irrevocable SLAT/crust plan
to use a portion of her exemption before a change in the
law might occur. Ar chat point in time termination may
be inherently problematic as the law might have changed
ar any time and it may have been difficult, if not impossi-
ble, to find new counsel to complete the rrust and desired
transfers before the end of the yeas, or a law change with an
earlier effective date. The potential harm to the client may
have precluded rerminarion withour significant issues. Bur
as noted above, is that really an impedimenc?

Example: Counsel terminated the client in lare 2021
given the discomfort counsel had with unreasonable de-
mands being made by the client, inappropriate and rude
comments by the client, and the unreasonable billing com-
plaints. The client could not find new counsel to complete
the planning in 2021, Was the termination improper? It
appears thac the requirement is for the withdrawal o oc-
cur withour marerial adverse effect on the inverests of the
client. Since the law did not change, does that negare any
potential issues of counsel having fired the client? Assume
that there was no acrual marerial adverse harm 1o the cli-
ent as the law did not change. Does that suffice even if ar
the time of termination, the client may have perceived the
possibilicy of a material adverse effect?

Example: In 2023 the client rerained the estare plan-
ner to complete an irrevocable trust plan to use a portion
of her exemprion before the scheduled reduction in the
exemption in 2026, In that environment, in contrast 1o
that in 2021, it is difficult to imagine a matenial adverse
effect on the client under various scenarios, Whatever dis-
cussions, memorandum, etc. had occurred wirch the client
helped educare the client and helped or will help the cli-
ent make decisions as to their planning. What if, despite a
widely held belicf that no estate tax law legislation would
be enacred, legislarion restricting grancor trusts was enact-
ed? If it was not possible for counsel to envision a marterial
adverse effect at the time of termination, but one occurred
because of an unexpected tax law change, is counsel some-
how responsible for that? That would nor seem reasonable
or fair.

Example: In 2023 the client rerained the estate planner
10 complete an irrevocable trust plan to use a portion of
her exemption before the scheduled reduction in the ex-
cmption in 2026. In thar environment, in contrast to that
in 2021, it is difficulr to imagine a time urgency. Coun-
sel provided a draft irrevocable trust to the client, and it
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has been reviewed and revised. If counsel terminates the
client at that juncture, if the client can transition to new
counsel to finalize the trust plan under the terms the client
demanded, there may be no material adverse effect on the
client. However, if the client cannot find a new attorney
willing to complete the plan without a detailed review of
the trust, perhaps it may be argued that there is an adverse
impact on the client in terms of new fees. However, if the
plan was for the trust to receive a gift of the entire exemp-
tion of more than $13 million, do the incremental legal
fees constitute a “material” adverse effect on the client? If
a new attorney reviewing the matter adds new thoughts to
the planning is there an adverse impact?

Conclusion

Terminating a client is rarely simple or easy but by tak-
ing proactive and protective steps from before the engage-
ment begins practitioners may reduce the risk of issues.
Be alert to a problem client as earlier termination may be
easier than later termination. Always consider the ethical
obligations the practitioner owes the client.

Martin M. Shenkman is an at-
torney in private practice in Fort
Lee, N.J. and New York, N.Y. with
Shenkman Law.
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