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General Disclaimer

e The information and/or the materials provided as part of this
program are intended and provided solely for informational and
educational purposes. None of the information and/or materials
provided as part of this power point or ancillary materials are
intended to be, nor should they be construed to be the basis of
any investment, legal, tax or other professional advice. Under
no circumstances should the audio, power point or other
materials be considered to be, or used as independent legal,
tax, investment or other professional advice. The discussions
are general in nature and not person specific. Laws vary by
state and are subject to constant change. Economic
developments could dramatically alter the illustrations or
recommendations offered in the program or materials.
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Paycheck Protection Program
Background — What is it? s

* The Paycheck Protection Program and loan forgiveness are intended
to provide economic relief to small businesses nationwide adversely
impacted under the Coronavirus Disease 2019 (COVID-19)
Emergency Declaration (COVID-19 Emergency Declaration) issued
by President Trump on March 13, 2020. JB

* Practitioners should regularly consult FAQs that are to be updated
https://home.treasury.gov/system/files/136/Paycheck-Protection-
Program-Frequenty-Asked-Questions.pdf IMS

* Note: Employers should rely on the rules in effect when they filed
their application. See FAQ 17. MIS

H. R. 748, SEC. 1102
Coronavirus Aid, Relief, and Economic Security Act (CARES Act)
The SBA issued an interim final rule April 2, 2020 [Docket No. SBA-2020-0015]RIN 3245-AH34

FAQs were issued April 6, 2020 and are updated periodically
21 Shenkman &Keebler
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Paycheck Protection Program
Basic Rules r«

e Covered dates: 2/15/20-6/30/20

* Dollars Allocated to forgivable loans: $349 billion —Caution: The loans are only
available until the funds are exhausted so practitioners need to apply early
and help clients do the same.

* Loan terms are identical for all borrowers
* Basic Eligibility:
— Any business concern, non-profit, veterans organization or Tribal business

— Not more than 500 employees; generally (Note: Small business concerns
can be eligible borrowers even if they have more than 500 employees, as
long as they satisfy the existing statutory and regulatory definition of a
“small business concern” under section 3 of the Small Business Act, 15

U.S.C. 632. See FAQ 2).
H. R. 748, SEC. 1102

Coronavirus Aid, Relief, and Economic Security Act (CARES Act)
The SBA issued an interim final rule April 2, 2020 [Docket No. SBA-2020-0015]RIN 3245-AH34
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Paycheck Protection Program
Eligibility rk
* Eligibility Details:

— Self-employed and independent contractors are
eligible

— Special eligibility for restaurants (basically) with
not more than 500 employees per physical
location, and franchisor is recognized by the SBA

H. R. 748, the CARES ACT, SEC. 1102

21 Shenkman




Paycheck Protection Program
Definition Small Business v

* Definitions of small business and nonprofit under
I11.2.a.i of the 4/2/20 interim guidance:

— A. A small business concern as defined in section 3 of the
Small Business Act (15 USC 632), and subject to SBA’s
affiliation rules under 13 CFR 121.301(f) unless specifically
waived in the Act [see next page];

— B. A tax-exempt nonprofit organization described in
section 501(c)(3) of the Internal Revenue Code (IRC), a tax-
exempt veterans organization described in section

501(c)(19) of the IRC, Tribal business concern described in
section 31(b)(2)(C) of the Small Business Act, or any other
business;

— See FAQ 3.

H. R. 748, the CARES ACT, SEC. 1102
= Shenkman 10 &Kﬁ‘?bl‘?.r
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Paycheck Protection Program
Affiliation Rules r«

e Definitions of small business is subject to the affiliation rules.

* Borrowers must apply the affiliation rules set forth in SBA’s Interim Final Rule on
Affiliation. A borrower must certify on the Borrower Application Form that the
borrower is eligible to receive a PPP loan, and that certification means that the
borrower is a small business concern as defined in section 3 of the Small Business Act
(15 U.S.C. 632), meets the applicable SBA employee-based or revenue-based size
standard, or meets the tests in SBA’s alternative size standard, after applying the
affiliation rules, if applicable. SBA’s existing affiliation exclusions apply to the PPP,
including, for example the exclusions under 13 CFR 121.103(b)(2).

* See FAQS.

* The affiliation rule based on ownership (13 C.F.R. 121.301(f)(1)) states that SBA will
deem a minority shareholder in a business to control the business if the shareholder
has the right to prevent a quorum or otherwise block action by the board of directors or
shareholders. If a minority shareholder in a business irrevocably waives or relinquishes
any existing rights specified in 13 C.F.R. 121.301(f)(1), the minority shareholder would
no longer be an affiliate of the business (assuming no other relationship that triggers
the affiliation rules).

* See FAQ 6.

H. R. 748, the CARES ACT, SEC. 1102
11 &Keebler
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Paycheck Protection Program
Eligibility rk
* Who is not Eligible:

* Businesses that are not eligible for PPP loans
are identified in 13 CFR 120.110 and described
further in SBA’s Standard Operating Procedure
(SOP) 50 10, Subpart B, Chapter 2,

H. R. 748, the CARES ACT, SEC. 1102
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Paycheck Protection Program
Eligibility NEW SLIDE 8

. § 120.110 What businesses are ineligible for SBA business loans?

. The following types of businesses are ineligible:

. (a) Non-profit businesses (for-profit subsidiaries are eligible);

. (b) Financial businesses primarily engaged in the business of lending, such as banks, finance companies, and factors (pawn shops, although engaged
in lending, may qualify in some circumstances);

. (c) Passive businesses owned by developers and landlords that do not actively use or occupy the assets acquired or improved with the loan proceeds
(except Eligible Passive Companies under § 120.111);

. (d) Life insurance companies;

. (e) Businesses located in a foreign country (businesses in the U.S. owned by aliens may qualify);

. (f) Pyramid sale distribution plans;

. (g) Businesses deriving more than one-third of gross annual revenue from legal gambling activities;

. (h) Businesses engaged in any illegal activity;

. (i) Private clubs and businesses which limit the number of memberships for reasons other than capacity;

. (j) Government-owned entities (except for businesses owned or controlled by a Native American tribe);

. (k) Businesses principally engaged in teaching, instructing, counseling or indoctrinating religion or religious beliefs, whether in a religious or secular
setting;

[) [Reserved]

m) Loan packagers earning more than one third of their gross annual revenue from packaging SBA loans;

n) Businesses with an Associate who is incarcerated, on probation, on parole, or has been indicted for a felony or a crime of moral turpitude;
o) Businesses in which the Lender or CDC, or any of its Associates owns an equity interest;

p) Businesses which:

1) Present live performances of a prurient sexual nature; or

(
(
(
(
(
(

. (2) Derive directly or indirectly more than de minimis gross revenue through the sale of products or services, or the presentation of any depictions or
displays, of a prurient sexual nature;
. (q) Unless waived by SBA for good cause, businesses that have previously defaulted on a Federal loan or Federally assisted financing, resulting in the

Federal government or any of its agencies or Departments sustaining a loss in any of its programs, and businesses owned or controlled by an
applicant or any of its Associates which previously owned, operated, or controlled a business which defaulted on a Federal loan (or guaranteed a loan
which was defaulted) and caused the Federal government or any of its agencies or Departments to sustain a loss in any of its programs. For purposes
of this section, a compromise agreement shall also be considered a loss;

. (r) Businesses primarily engaged in political or lobbying activities; and

. (s) Speculative businesses (such as oil wildcatting).

B Shenkman i gieebler

ASSOCIATES, LLP
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Paycheck Protection Program
Payroll Costs iz

e Payroll Costs Include:

— Salary, wages, commissions

— Tips

— Paid leave

— Healthcare payments

— Retirement benefit payments
— Some independent contractors

H. R. 748, the CARES ACT, SEC. 1102
Section Il.2.f. of the 4/2/20 interim guidance
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Paycheck Protection Program —
What Payroll Includes Details MS

» Payroll Costs Include per the 4/2/20 Interim guidance:

— f.What qualifies as “payroll costs?” Payroll costs consist of
compensation to employees (whose principal place of residence
is the United States) in the form of salary, wages, commissions,
or similar compensation; cash tips or the equivalent (based on
employer records of past tips or, in the absence of such records,
a reasonable, good-faith employer estimate of such tips);
payment for vacation, parental, family, medical, or sick leave;
allowance for separation or dismissal; payment for the provision
of employee benefits consisting of group health care coverage,
including insurance premiums, and retirement; payment of state
and local taxes assessed on compensation of employees; and for
an independent contractor or sole proprietor, wage,
commissions, income, or net earnings from self-employment or
similar compensation.

H. R. 748, the CARES ACT, SEC. 1102
Section I11.2.f. of the 4/2/20 interim guidance K
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Paycheck Protection Program r«

* Payroll Costs Do Not Include:

— Compensation of an individual employee in excess of an annual salary
of $100,000 as prorated for the covered period. Note, however, that
this exclusion of compensation in excess of $100,000 annually applies
only to cash compensation, not to non-cash benefits. See FAQ 7.

— Qualified sick leave wages for which a credit was allowed under
section 7001 of the Families First Coronavirus Response Act

— Qualified family leave wages for which a credit was allowed under
section 7003 of the Families First Coronavirus Response Act

H. R. 748, the CARES ACT, SEC. 1102

21 Shenkman
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Paycheck Protection Program-
What Payroll Excludes Details JB

* Payroll Costs Exclude per the 4/2/20 Interim guidance:

g. Is there anything that is expressly excluded from the definition of payroll
costs?

Yes. The Act expressly excludes the following:

i. Any compensation of an employee whose principal place of residence is
outside of the United States;

ii. The cash compensation of an individual employee in excess of an annual

salary of $100,000, prorated as necessary (other benefits are not limited by
the cap);

iii. Federal employment taxes imposed or withheld do not reduce gross
compensation in the calculation. See FAQ 16; and

iv. Qualified sick and family leave wages for which a credit is allowed under

sections 7001 and 7003 of the Families First Coronavirus Response Act (Public
Law 116-127).

H. R. 748, the CARES ACT, SEC. 1102
Section I1l.2.g. of the 4/2/20 interim guidance; See FAQ 7
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Paycheck Protection Program — Payments to
Independent Contractors Are Not Included MS

* Payroll Costs Do Not Include payments to independent contractors in the most
recent pronouncement, but it is not certain that is consistent with the statute:

* Payroll costs consist of compensation to employees (whose principal place of
residence is the United States) in the form of salary, wages, commissions, or
similar compensation; cash tips or the equivalent (based on employer records
of
past tips or, in the absence of such records, a reasonable, good-faith employer
estimate of such tips); payment for vacation, parental, family, medical, or sick
leave; allowance for separation or dismissal; payment for the provision of
employee benefits consisting of group health care coverage, including
insurance
premiums, and retirement; payment of state and local taxes assessed on
compensation of employees; and for an independent contractor or sole
proprietor, wage, commissions, income, or net earnings from self-
employment or similar
compensation.

 "and for" may be different from "to

H. R. 748, the CARES ACT, SEC. 1102
18 &Keebler
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Paycheck Protection Program — What About
Independent Contractors? VIS

* Section lll.2.a.ii of the 4/2/20 interim guidance provides: “You are also eligible for
a PPP loan if you are an individual who operates under a sole proprietorship or as
an independent contractor or eligible self- employed individual, you were in
operation on February 15, 2020.”

* The above might suggest that sole proprietorships and independent contractors
submit for their own PPP loans and that those businesses paying a sole
proprietorship or independent contractor cannot also count them in their
calculations.

e Thisis confirmed in lll.2.h. “Do independent contractors count as employees for
purposes of PPP loan calculations? No, independent contractors have the ability to
apply for a PPP loan on their own so they do not count for purposes of a
borrower’s PPP loan calculation.”

e Section lll.2.p. of the interim guidance provides: “Do independent contractors
count as employees for purposes of PPP loan forgiveness? No, independent
contractors have the ability to apply for a PPP loan on their own so they do not
count for purposes of a borrower’s PPP loan forgiveness.”

H. R. 748, the CARES ACT, SEC. 1102
19 &Keebler
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Paycheck Protection Program — What About
Independent Contractors? VIS

e Section Ill.2.e.ii of the 4/2/20 interim guidance provides:
“Step 2: Subtract any compensation paid to an employee
in excess of an annual salary of $100,000 and/or any
amounts paid to an independent contractor or sole
proprietor in excess of $100,000 per year.

e Comment: This is an error and does suggest that
independent contractor payments are included as this is
inconsistent with the information quoted above from
several express provisions in the guidance.

H. R. 748, the CARES ACT, SEC. 1102
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Paycheck Protection Program
Calculation Formula r«

The maximum loan amount is based on the lesser of:

(1) Average monthly Payroll incurred within the 1 year
period before the date on which the loan is made

X 2.5
= Loan Cap

Or (2) $10,000,000

H. R. 748, the CARES ACT, SEC. 1102
Section Ill.2.e.ii of the 4/2/20 interim guidance

=i Shenkman i &Keebler
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Paycheck Protection Program
What Time Period to Use in Calculation? RK

Borrowers can calculate their aggregate payroll costs using
data either from the previous 12 months or from calendar
year 2019.

For seasonal businesses, the applicant may use average
monthly payroll for the period between February 15, 2019,
or March 1, 2019, and June 30, 2019.

An applicant that was not in business from February 15,
2019 to June 30, 2019 may use the average monthly payroll
costs for the period January 1, 2020 through February 29,
2020.

FAQ 14

H. R. 748, the CARES ACT, SEC. 1102
Section Ill.2.e.ii of the 4/2/20 interim guidance

22 &Keebler
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Paycheck Protection Program
Special Rules RK

Loan cap computation special rules

— Seasonal employers
— See FAQ09.

— Those with outstanding loans

— New businesses

H. R. 748, the CARES ACT, SEC. 1102

© 2020.All Rights Reserved




Paycheck Protection Program
JB then RK

* Allowable use of covered loans:

— Payroll costs
— Group healthcare benefits
— Employee salaries, wages, commissions, or similar

— Payment of interest on any mortgage obligation incurred before
2/15/20

— Rent on a lease in force before 2/15/20
— Utilities for which service began before 2/15/20
— Interest on any debt obligations incurred before the covered period

H. R. 748, the CARES ACT, SEC. 1102
Section Ill.2.r. of the 4/2/20 interim guidance

i Shenkman 2 ghsebler
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Paycheck Protection Program JB

* No requirement that business is not able to obtain
credit elsewhere

 Loans are nonrecourse — except if the proceeds are
used for an unauthorized purpose

* No personal guarantee required
* No collateral required

The legislation may be internally inconsistent on this point.

H. R. 748, the CARES ACT, SEC. 1102
Section Ill.4.a. of the 4/2/20 interim guidance

= Shenkman % &K%?b!??
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Partnership Loan Basis RK

In a partnership (or an LLC taxed as a partnership), “debt basis”
can only come in two forms:

1. Recourse debt

2. Qualified non-recourse financing

— Generally includes financing for which no one is personally liable for
repayment that is borrowed for use in an activity of holding real
property and that is loaned or guaranteed by a federal, state, or local
government or borrowed from a “qualified” person

— “Qualified persons” include any persons actively and regularly
engaged in the business of lending money, such as a bank or savings
and loan association, but generally do not include related parties the
seller of the property, or a person who receives a fee for the
partnership's investment in the real property

2 &Keebler
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S-Corporation Loan Basis RK

In an S-Corporation, a shareholder can only have debt
basis on loans that shareholder personally makes to the

S-Corporation.
Debt Basis Allowed

Shareholder Loan f
Shareholder —L S-Corp
Loan Shareholder Loan f
g Shareholder 'L S-Corp

No Debt Basis

Loan
m _: — ’_,,__7_=L S-Corp

27 &Keebler
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Paycheck Protection Program RK

* Good Faith Certification Required

— The current uncertainty makes the loan necessary to
support ongoing operations

— The funds will be used to retain workers and maintain

payroll or make mortgage payments, lease payments, and
utility payments

— No duplicative amounts

H. R. 748, the CARES ACT, SEC. 1102
Section IIl.2.t. of the 4/2/20 interim guidance

B Shenkman 28 gecbler
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Paycheck Protection Program RK

 Remaining Balance after Forgiveness
— QGuaranteed by the SBA

— A PPP loan can be used to refinance a EIDL Loan (see
below), but only the amounts eligible for forgiveness

under the rules discussed above for PPL loans, will be
forgiven.

H. R. 748, the CARES ACT, SEC. 1102
21 Shenkman 29 &Ke eblef
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Paycheck Protection Program RK

e General terms

— INTEREST RATE: During the covered period, a covered loan shall bear an
interest rate not to exceed 4 percent (by statute). However, in the
Treasury Guidance issued 3/31/20 it stated that the rate was to be .5%
and is now 1%. See Section Ill.2.i of the 4/2/20 interim guidance

—  PAYMENT DEFERMENT: 6-12 month of deferment including principal,
interest and fees (by statute). However, in the Treasury Guidance issued
3/31/20 it stated that the deferral would be only 6 months and that
interest would accrue during that period. See Section II.2.n of the 4/2/20
interim guidance

—  ORIGINATION FEES: Lender reimbursed by the SBA

—  TERM: Maximum maturity of 10-years from the date on which loan
forgiveness is applied for (by statute). However, the Treasury Guidance
indicates the loans will be due in two years. See Section I11.2.j of the
4/2/20 interim guidance

H. R. 748, the CARES ACT, SEC. 1102
30 &Keebler
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Paycheck Protection Program RK

 SBA Disaster Loan Overlap

— Economic injury disaster loans are also available from the
SBA — the entire country is a declared disaster area

— Arecipient of a disaster loan is generally not barred from
participating in the Paycheck Protection Program

— As noted elsewhere you can refinance a EIDL with a PPP
loan. See below.

H. R. 748, the CARES ACT, SEC. 1102
31 &Keebler
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Paycheck Protection Program JB

 Loan Forgiveness — Principal forgiven in an amount equal to the following
costs incurred during the eight weeks after the loan is originated:

— Payroll costs

— Mortgage interest™
— Rent*

— Utilities™

*Although the statues provide that loan proceeds used for these expenses may be
forgiven, Treasury guidance issued 3/3/20 indicates that it is anticipated that not more
than 25% of the forgiven amount may be for non-payroll costs.

H. R. 748, the CARES ACT, SEC. 1106
See Section IIl.2.0 of the 4/2/20 interim guidance

=i Shenkman 2 &Keeblef
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Paycheck Protection Program MS

 Banks do not need to do any verification of a borrower’s information on
loan forgiveness. Section lll.3.c. of the 4/2/20 interim guidance directs
banks as to underwriting.

*Providing an accurate calculation of payroll costs is the responsibility of the borrower,
and the borrower attests to the accuracy of those calculations on the Borrower
Application Form. Lenders are expected to perform a good faith review, in a
reasonable time, of the borrower’s calculations and supporting documents concerning
average monthly payroll cost. For example, minimal review of calculations based on a
payroll report by a recognized third-party payroll processor would be reasonable. In
addition, as the PPP Interim Final Rule indicates, lenders may rely on borrower
representations, including with respect to amounts required to be excluded from
payroll costs. See FAQ-1.

H. R. 748, the CARES ACT, SEC. 1106
See Section IIl.2.0 of the 4/2/20 interim guidance

=1 Shenkman
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Paycheck Protection Program RK

* Loan Forgiveness Reduction in Full Time
Equivalent (FTE) Employee Headcount:

Forgiveness eligible costs X

Avg.FTE Employees per Month During the Covered Period
Avg.FTE Employees per Month Feb.15,2019 —June 30,2019

forgiveness

H. R. 748, the CARES ACT, SEC. 1106
24 &Keebler
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Paycheck Protection Program RK

OR ALTERNATIVLY AT THE BUSINESSES ELECTION:

Forgiveness eligible costs X

Avg.FTE Employees per Month During the Covered Period __

Avg.FTE Employees per Month Jan.1,2020 —Feb.29,2020

forgiveness

H. R. 748, the CARES ACT, SEC. 1106

© 2020.All Rights Reserved
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Paycheck Protection Program RK

* Loan Forgiveness Reduction if Salaries &
Wages are reduced:

— Forgiveness reduced by the amount of reduction of
salaries or wages of any employee that is in excess of 25%
during the covered period, compared to the most recent
full quarter

— Excludes reductions in compensation for employees with
annualized pay greater than $100,000

H. R. 748, the CARES ACT, SEC. 1106
36 &Keebler
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Paycheck Protection Program RK

* Loan Forgiveness Reductions:

— Exemption for those re-hired within 30 days of

enactment
— Applies to Full time equivalent (FTE) headcount test

— Applies to salary reduction test

i H. R. 748, the CARES ACT, SEC. 1106 Keebl
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Paycheck Protection Program RK

* Loan Forgiveness Taxability

— Any amount forgiven is excluded from gross income

Cash Flow Taxable Income
Loan S 1,000,000 S
Salary Paid (1,000,000) (1,000,000)
Net S - S (1,000,000)

H. R. 748, the CARES ACT, SEC. 1106

38
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Paycheck Protection Program MS
How to Apply

*  Where:

— Any SBA approved lender can make the loans.

— You might want to start with your regular bank.

— See www.sba.gov which lists approved lenders.

— Presumably more lenders will sign up.
* When:

— April 3, 2020 - small businesses and sole proprietorships can apply for loans.

— April 10, 2020 - independent contractors and self-employed individuals can apply for loans.
* How:

— Complete the PPP loan application SBA Form 2483 (Paycheck Protection Program Application
Form) and submit it with the required documentation, which will include payroll information,
to an approved SBA lender.

— The SBA has waived the requirement that you have to first try to obtain a loan elsewhere.

=i Shenkman » &Kef—’bler
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Paycheck Protection Program MS
What you Have to Certify in the Application - 1

* Current economic uncertainty makes the loan necessary to support your ongoing operations.

* The funds will be used to retain workers and maintain payroll or to make mortgage, lease, and
utility payments.

* You have not and will not receive another loan under this program.

* You will provide to the lender documentation that verifies the number of full-time equivalent
employees on payroll and the dollar amounts of payroll costs, covered mortgage interest
payments, covered rent payments, and covered utilities for the eight weeks after getting this
loan.

* Loan forgiveness will be provided for the sum of documented payroll costs, covered mortgage
interest payments, covered rent payments, and covered utilities.

* All the information you provided in your application and in all supporting documents and
forms is true and accurate. Knowingly making a false statement to get a loan under this
program is punishable by law.

=i Shenkman “ &Keebler
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Paycheck Protection Program MS
What you Have to Certify in the Application - 2

You acknowledge that the lender will calculate the eligible loan amount using the tax
documents you submitted. You affirm that the tax documents are identical to those you
submitted to the IRS. And you also understand, acknowledge, and agree that the lender can
share the tax information with the SBA’s authorized representatives, including authorized
representatives of the SBA Office of Inspector General, for the purpose of compliance with
SBA Loan Program Requirements and all SBA reviews.

2 Shenkman + &Keebler
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Paycheck Protection Program MS
What One Lender is Requesting

*  Start with the application currently posted on the SBA.gov website

*  Payroll registers for a twelve-month period (ending on your most recent payroll date), showing the
following information:

. Gross wages for employees, including officers if paid W-2 wages
. Paid time off for each employee

. Vacation pay for each employee

. Family medical leave pay for each employee

. State and local taxes assessed on employees compensation

. 2019 IRS Quarterly 940, 941 or 944 payroll tax reports

. 1099s for independent contractors for a twelve-month period

*  Documentation showing all health insurance premiums paid by the company owners under a group health
plan -including all employees and owner info

*  Documentation of all retirement plan funding paid by the company’s owners — do not include funding
from employees — include 401K plans, Simple IRA, SEP IRA’s
. Financial statements

. Business Tax Returns

i Shenkman ‘ cKeebler
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Paycheck Protection Program MS

What the Interim 4/2/20 Guidance Says about Documentation

e Section Ill.A.2.ii flush language:

*  “You must also submit such documentation as is necessary to
establish eligibility such as payroll processor records, payroll tax
filings, or Form 1099- MISC, or income and expenses from a sole
proprietorship. For borrowers that do not have any such
documentation, the borrower must provide other supporting
documentation, such as bank records, sufficient to demonstrate the
qualifying payroll amount. [highlights added]”

 See comments above from FAQ 1. Lenders do not need to audit
submissions: “...Lenders are expected to perform a good faith
review, in a reasonable time, of the borrower’s calculations and

supporting documents .. K

i Shenkman “ &%ggblglr
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Paycheck Protection Program MS

Are Banks Respecting the Purpose of the Law?

» Section lll.3.b. of the 4/2/20 interim guidance directs banks as to underwriting.

The SBAs 4/2/20 guidance provides: “The intent of the Act is that SBA provide relief to America’s small
businesses expeditiously. This intent, along with the dramatic decrease in economic activity nationwide,
provides good cause for SBA to dispense with the 30-day delayed effective date provided in the Administrative
Procedure Act. Specifically, small businesses need to be informed on how to apply for a loan and the terms of
the loan under section 1102 of the Act as soon as possible because the last day to apply for and receive a loan
is June 30, 2020. The immediate effective date of this interim final rule will benefit small businesses so that
they can immediately apply for the loan with a full understanding of loan terms and conditions. This interim
final rule is effective without advance notice and public comment because section 1114 of the Act authorizes
SBA to issue regulations to implement Title 1 of the Act without regard to notice requirements. This rule is
being issued to allow for immediate implementation of this program.... The CARES Act was enacted to provide
immediate assistance to individuals, families, and businesses affected by the COVID-19 emergency.... The intent
of the Act is that SBA provide relief to America’s small businesses expeditiously, which is expressed in the Act
by giving all lenders delegated authority and streamlining the requirements of the regular 7(a) loan program.
For example, for loans made under the PPP, SBA will not require the lenders to comply with section 120.150
“What are SBA’s lending criteria?.” Lenders must comply with the applicable lender obligations set forth in this
interim final rule, but will be held harmless for borrowers’ failure to comply with program criteria; [highlights
added].”
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Paycheck Protection Program RK

Example

 Consider garden supply store with 27 full time
equivalent employees
— Annual payroll is $1,000,000 or $83,333 per month
— None of these employees are paid over $100,000 annually
— The maximum loan is therefore $208,333 (583,333 x 2.5)

* However, store only kept its 5 key employees on payroll
when it was ordered to close who are paid $340,000 in
total annually and laid off everyone else
= Shenkman 4 &Kﬁ?bl‘?.r
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Paycheck Protection Program RK

Example

A S208,333 loan is originated from the store owner’s favorite
bank on April 10t

 The store has the following “unavoidable” expenses over the
following 8-weeks:

April, May, & June Rent S 55,800
Utilities (when closed) 2,100
5-key employee salary: 52,308
Interest on financed store inventory: 20,000
Total S 130,208

(See: Section Ill.2.e.ii of the 4/2/20 interim guidance Examples)

=1 Shenkman 4 &Kﬁ?b!‘??
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21 Shenkman

Paycheck Protection Program RK

Example

However, the store owner thinks that the “shelter-
in-place” order will be lifted on April 24:
— She will re-hire half of the hourly employees

— This will cost about $39,600 during the remaining 6-week
period of the loan

Therefore, the total allowable uses for the loan
proceeds will be about $169,808 ($130,208 +
39,600) of the $208,333 borrowed

47 &Ke eb !61‘
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Paycheck Protection Program RK

Example

* However, the amount to be forgiven is further
reduced because the store owner was forced to cut
staff and overall salary:

— Reduction for FTE Employee Headcount:
169,808 x — = 100,627

— Reduction for Reduced Wages:

169,808 X —22 — 701,444
153,846

The legislation is unclear how exactly to make these computations.

a8 &Keebler
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Paycheck Protection Program RK

Example

,&g’;ﬁl Paycheck Pl' ott':ctlon ?1 ogram OMB Control No.- 3245.0407
s Application Form Expiration Date: 09/30/2020
Non-Profit ' | Vet Org [ | Tribal [| Ind. Cont. [ Self Employed [
- = DBA or Tradename if applicable
Business Legal Name
Gretchen's Garden LLC Gretchen's Garden
Business Primary Address Business TIN (EIN,SSN) Business Phone
2020 County Line Road 12-3456789 | 920123-4567
Primary Contact Email Address
G reen Bayr Wl 5430 1 Gretchen Viney gretchen@gretchensgarden.com

Average Monthly Payroll: $ 8 3 , 3 3 3 X 2.5 equals Loan Amount: | 2 0 8 , 3 3 3 Number of Jobs: 2 7

Purpose of the loan

(select more than one): ‘ =lpayroll ™ Rent/ Mortgage Interest M Utilities ™ Other (explain): INVentory advance interest

Applicant Ownership

List all owners of Applicant with greater than 20% ownership stakes. Attach a separate sheet if necessary.

Owner Name Title Ownership %o TIN (EIN,SSN) Address

Gretchen Viney Owner 100% 123-45-6]1‘2020 County Line Road Gren

i Shenkman s cKeebler
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Paycheck Protection Progra

Example

If questions (1) or (2) below are answered “Yes,” the loan will not be approved.

m RK

[ Question

lYes[Nn|

from participation in this transaction by any Federal department or agency, or presently mvolved in any bankruptey?

the government?

attach a listing of all Affiliates and describe the relationship as addendum A.

Has the Business received an SBA Economic Injury Disaster Loan between January 31, 2020 and April 3, 20207 If yes,
provide details on a separate sheet identified as addendum B.

Applicants who are individuals and all 20% or greater owners of the business must answer the following questions. If
questions (3) or (6) are answered “Yes” or guestion (7) is answered “No”, the loan will not be approved.

Is the Business or any owner an owner of any other business or have common management with any other business? If yes,

Is the Business or any owner presently suspended, debarred, proposed for debarment, declared ineligible, voluntarily excluded

Has the Business, any of its owners, or any business owned or controlled by any of them, ever obtained a direct or guaranteed
loan from SBA or any other Federal agency that 1s currently delinquent or has defaulted in the last 7 years and caused alossto || u

Question | Yes | No |

5. Are you presently subject to an indictment, crinunal information, arraignment, or other means by

which formal crimmal charges are brought m any jurisdiction, or presently incarcerated, on probation
or parole?

Initial here to confirm your response to question 5 —

6.  Within the last 7 years, for any felony or misdemeanor for a crime against a nunor, have you: 1) been

convicted; 2) pleaded guilty; 3) pleaded nolo contendere; 4) been placed on pretrial diversion; or 5) been
placed on any form of parole or probation (including probation before judgment)?

Imitial here to confirm your response to question 6 —
7. = TamaUS. Citizen OR [ | Ihave Lawful Permanent Resident status [ No

Initial here to confirm your response to question 7 —

=1 Shenkman %0
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Paycheck Protection Program RK
Example

Paycheck Protection Program

L OMB Coatod Mo 32450407
Application Form Expiration Due: 093072020

EEPRESENTATIONS AND AUTHORIZATIONS

Impnsmﬂm
1 kv read the Stataments Required by Law and Executive Order inchaded in this form, and I understand them.
s I will cozply, wheaswsr apphicabls, with the chvil rights and other Emitations in this form.
» Al SBA loam proceeds will beused caly for business relaed proposes 3 specified in the Joan application.
»  To the sxiect Sasibls, I will parchass only American-mads squipment ad prodacts.
s Ths Applicant iz not sngxped in any activity that is illegal wnder federal stats or local law.

Far Applicasts who ars individuals and all Associates: T autherize the SBA to reqaest crimina] record inforsation abowst me fom crinsinal fastics
apeacies for the puspese of dwemining my eligihility for programs authorized by the Small Business Act, a: amsaded.

LERTIFICATICONS

The Brsizess and sach 30% or et ownes zmst cartify i good fith 1o all of the balow by initisling sext to sach cos:

GV Ceremt soomomic mnesrtainty makes fhis loan request Sscwssary to sppert the cugeing opsrations of the Applicant

GV Ths Sunds will be used &5 eiain workers and msintain payrell or maks morigage prymsnts, leass payments, ad stility paymeats: T
=ndarstond thet if the funds 2z nsed Sor unaushorized purposes, the fedsral govemment may prrses criminal Srmd charges.

GV Dioremestation vesifying the muber of fill-fims squivalent smployees o2 payrell 2 well as e dellar amosnts of payrell costs, covemed.
mortgage interwst pryments, covemed Tt payments, and coversd nlities for the sight week pericd Sallowing i loem will be provided
o the Jonder.

GV merm B ; _—

Loan forgivencss will ba provided for the sum of documaented payrel] couts, covared mortgags intarest payments, covarsd mnt payments,
and coversd wilites. Due to Laly high sebscrption, it & anticipated thar oot mors thas mvsaty-Sve parcest (13%) of ta fargiven
amsount may ba for non-payroll costs.

GV . P . ) ; }

Draring the pericd begizming cm February 19, 2020 and snding on Decemsbar 31, 2020, the Applicant bas mot and will not recsivs anotber
Jomn undsr i progam.

I fasthar cartify that the information provided @ this application and & information that T have provided in all sepperting
documeats and forms is tree and accurate. [realing that knowingly meking a false statement to obtain a guarastesd Joan from SBA
punizhable undar 18 USC 1001 and 3571 by mummmofnntmwnmmiw yuars and'or a fina nl'np to §250,000; under 15 USC
643 by imprisonmant of 2ot more than mwo yeam and'or 2 £z of zot mxore tham $3,000; azd, i submitted to a Fedenally msmumd
insttuticn, wndar 18 USC 1004 by impriscamsnt of not more than thirty years andor 2 Sos of oot mome than 51,000,000,

GV Ia:hwwk-d.ndln!haMrnﬂmhlmhmmmmmlmmlmmha
mdﬂam.l:mldlm:alwﬂmml MMIR_» Ial:xl .tdmnwhdglmd.mﬂu:hmd:m.hm
the ion with SBA's muthorized nves of the SEA Office of Inspector
‘Ganaral, ﬁwhpwpmafwm:phmmﬁsn-\umpmmm and a1l SBA revigws.

-—

Sigmarare of Aznthorized Reprossotative of Busimes Datw

Print Nams Tutla

-—

4712020

Sigmatare of Owmsr of Apphicant Busizess T

Gretchen Viney Owner

Print Nams Tutla

SBA Form 2483 (03020)
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Economic Injury Disaster Loans RK

* Economic Injury Disaster Loans (EIDL)

 The Small Business Administration (SBA) provides disaster loans to
businesses suffering an economic impact from a disaster. The entire
country is now a qualifying "disaster area") because of coronavirus for
purposes of an EIDL.

* Basic Eligibility:
— Any business concern, non-profit, veterans organization or Tribal business
— Not more than 500 employees; generally

* EIDLloans can be up to $2M per borrower.
*  Repayment of SBA loans was deferred for 6 months by the Cares Act.
*  Apply on SBA website.

* An EIDL loan taken because of coronavirus can be refinanced by the PPL
Loans discussed above (but forgiveness of the loan will be subject to the PPL
limitations).

= Shenkman > &Igi?.b!‘?lr
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Emergency EIDL Grants RK

* |f you make an application to the SBA for an Economic Injury Disaster Loan
(EIDL), the Cares Act lets you request an emergency advance. The SBA is
required to advance those funds within three days. The advance can be
used for any allowable EIDL purpose. The advance does not need to be
repaid.

* The emergency grant advance is an immediate $10,000 tax-free grant
from the government to your business.

* Self-employed persons, gig workers, and most nonprofit employers are
eligible. Employers too large to qualify as a “small business concern” by
the SBA are excluded.

* A borrower can request an advance of $10,000 to provided within three
days of applying

H. R. 748, the CARES ACT, SEC. 1110.
53 &Keebler
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Emergency EIDL Grants RK

 The advance can be used for: providing paid sick leave,
maintaining payroll to retain employees, meeting increased
material costs, making rent or mortgage payments, and
repaying obligations which cannot be met due to revenue
losses

 The advance does not need to be repaid, even if the loan is
subsequently denied

* “Payroll Protection” loan forgiveness reduced by the EIDL
advance

H. R. 748, the CARES ACT, SEC. 1110
54 &Keebler
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Business Tax Relief RK

* Employee Retention Credit

— 50% of qualified wages up to $10,000 (S5,000 credit)
— Credit against employment taxes and is refundable

— Reduced for credits in Section 7001 and 7003 of the
Families First Coronavirus Response Act

— Eligible employers: (1) operations suspended by
government (2) significant decline in gross receipts

— Can’t claim this credit and take the forgivable SBA loan -
most small employers will opt for the forgivable loan

H. R. 748, the CARES ACT, SEC. 2301
B Shenkman 5 &K%ﬁb!‘??
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Business Tax Relief RK

e Delay of Employer Payroll Taxes
— Payroll tax deposits delayed until the applicable date

— Exception for taxpayers which had indebtedness forgiven
by the Paycheck Protection Program in Sec. 1102 & Sec.
1106

— Applicable Date

— 12/31/2021: 50% of the amount due :
o No interest loan
— 12/31/2022: the remaining amount due from the IRS for
— Includes 50% of SECA taxes over 20 months!

H. R. 748, the CARES ACT, SEC. 2302
56 &Keebler
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Tax Credits to
Fund Paid Sick Leave RK

 Refundable employer FICA tax credit — basics
— Limit if the employee is sick:
» The lessor of wages plus healthcare costs or $511/day

» 10 days
» Includes: Employees subject to a government quarantine or isolation order;
Employee advised by a healthcare professional to self-quarantine; employee is
experiencing symptoms and seeking diagnosis
» Limit for family leave:
» $200/day
> $10,000 maximum

» Includes: taking care of family member ordered or advised to quarantine;
taking care of a child following a school closing

— Treasury will set the 15-day period to which these credits are available

— Sick leave pay is not subject the employees portion of the 6.2% FICA
tax for Social Security

H.R. 6201 - Families First Coronavirus Response Act

=i Shenkman 7 &Keebler
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=1 Shenkman

Additional Unemployment Benefits
RK

* Unemployment compensation.

— Workers with reduced income can now qualify for
immediate unemployed compensation under the

Cares Act.

— Independent contractors and gig works will now
qualify.

— An additional benefit of S600/week will be
provide.

— Employer accounts won’t bear these costs.

© 2020.All Rights Reserved
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Health Insurance Coverage
Changes RK

 The Cares Act enhances health insurance coverage to
address costs associates with coronavirus:

— Testing and diagnosis of coronavirus will be without deductibles
or co-payments.

— If (hopefully, when) a vaccine is developed that will be provided
without deductibles or co-payments.

* Telehealth services can be covered under health savings
accounts (HSAs) is also permitted.

=i Shenkman © 2020.All RZ?tS Reserved &K"-%?bl?];




Employer Disaster Payments to
Employees Tax Favored RK

 Employers can make payments to employees to address the
economic impact of coronavirus

* If the payments qualify they won’t be taxed as compensation
income to the recipient/employee.

* The payments will be fully deductible by the payor/employer.

* This treatment is due to the President’s emergency orders
making the entire country a disaster area.

e See IRC Section 139.

60 &Keebler

ASSOICTA L

21 Shenkman

© 2020.All Rights Reserved




Key Issue Summary RK

Liquidity & Employee Retention

Small Business Large Business

(<500 employees) (>500 employees)

Paid Sick Leave FICA Tax Credit for Employee
FICA Credits Retention
Paycheck Protection Program FICA Tax Deferral

Disaster Loans

21 Shenkman © &Keeblef
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Key Issue Summary RK

Paycheck Protection Program

Payroll expenses considered Period to spend
[ to compute monthly average | loan proceeds |

-1 Year Date Loan +8 WeekS

Originated

Period in which the
| loan must be made |

2/15/20 6/30/20
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Conclusion
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Conclusions JB

 The Cares Act and other actions and pronouncements provide a
range of valuable economic benefits for many clients.

 The information has been issued rapidly and is complex and the
interplay of different provisions sometimes confusing.

* Practitioners have a tremendous opportunity to help clients take
advantage of the PPP and other programs.

* Akey first step is educating clients as to these opportunities.

* Practitioners should not be the barefoot shoemakers. Many
practitioners and firms may also benefit from these opportunities.

* No one has any idea how long and how deep the impact of
Coronavirus may be. Every firm and client that can take advantage
of these programs should do so.

= Shenkman 4 &Igﬁf?b!??

© 2020.All Rights Reserved




For more information or to ask
guestions

e Robert Keebler:
Robert.Keebler@keeblerandassociates.com

* Martin Shenkman:
shenkman@shenkmanlaw.com

* Jonathan Blattmachr:
jblattmachr@hotmail.com

21 Shenkman Y 7

|||||||||||||||||||||||




CLE Credits

e For more information about earning CLE
credit for this program or other Martin
Shenkman programs please contact Simcha
Dornbush at NACLE. 212-776-4943 Ext. 110

or email sdornbush@nacle.com




