Life Insurance Planning
Opportunities in Early 2020

Handout materials are available
for download or printing on the
HANDOUT TAB on the

gotowebinar console. If the tab
is not open click on that tab to
open it and view the materials.

1/20/2020

Life Insurance Planning
Opportunities in Early
2020

By: Steven S. Zeiger, Lee Slavutin
and Martin M. Shenkman

A KEY ESTATE
PLAKNING GUIDE

General Disclaimer

e The information and/or the materials provided as part of this
program are intended and provided solely for informational and
educational purposes. None of the information and/or materials
provided as part of this power point or ancillary materials are
intended to be, nor should they be construed to be the basis of
any investment, legal, tax or other professional advice. Under
no circumstances should the audio, power point or other
materials be considered to be, or used as independent legal,
tax, investment or other professional advice. The discussions
are general in nature and not person specific. Laws vary by
state and are subject to constant change. Economic
developments could dramatically alter the illustrations or
recommendations offered in the program or materials.
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New York Best Interest Regulation 187 for Life Insurance.
CFP® Practice Standards for Life Insurance
New Requirements for Producers.

New Business Opportunity and Ethical Considerations for Attomeys, CPAs and RIAs

Steven S. Zeiger, CEBS, TEP
January, 2020
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Situation

Life Insurance is often integral to planning...
MIncome Tax-Free Death Benefit
M Tax-Deferred Growth of Cash Values
M Non-Taxable Withdrawals

M Non-Taxable Loans
Loans from inforce insurance policies that are not
modified endowments, are received income tax free.
IRC Sec. 72(e)(5)(A)(i).
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Situation

Life Insurance is often integral to planning, but is often the last, largest,
most-neglected asset.

Charges can be challenging to understand, and costs can vary as much
as 80%.

Actual performance can be difficult to ascertain.

Relative to client expectations, it can be a poor-performing asset-type.
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Should ILITs be Domiciled in NY?

« Asset Protection Trusts domiciled in NV, SD, OH, MO, NH, TN, etc.! for
statutory protection, income tax, voidable transactions, etc.
(Source: Steve Oshins 10th Annual Domestic Asset Protection Trust
State Rankings)

Dynasty Trusts domiciled in SD, NV, TN, AK, WY, etc.2 for perpetuities
statute, rule against perpetuities, income tax, spendthrift, etc.
(Source: Steve Oshins 7th Annual Dynasty Trust State Rankings)

ILITs domiciled in NY for the best consumer protection laws in the USA

Ethics discussion for Attorneys who disclaim life insurance in their
engagement letters

+ Ethical Duty to Disclose Reg 1877?

| NN
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NY DFS Best Interest Rule (Reg 187)

» Redefines “Clients’ Best Interest” for product

recommendations for ...

M Residents of New York (even if advisors are in
another State)

M Former residents of New York but with ILIT(s)
domiciled in New York

M ILIT Trustees in New York (even if ILIT is
domiciled elsewhere)

M Financial Advisors in New York or with
clients in New York

| NN

Best Interest Rules- Beneficial In Every State

+ Redefine “Clients’ Best Interest”
for product recommendations
similar to other fiduciary rules

M Considering only the interests of
the consumer in making
recommendations

M Reflecting the care, skill,
prudence, and diligence [of] a
prudent person

M Prominently disclos[ing] in writing
limit[ations in] the range of
policies recommended.
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Best Interest Rules- Beneficial In Every State

* Redefines “Clients’ Best Interest” for product
recommendations based on evaluation of ...

M All Products, Services & Transactions Available

M Relevant Suitability Information

M Justifiable Costs, Reasonable Performance &
Appropriate Risk

| NN

NAIC Illustrations Model Regulation

» Define(d) “Clients’ Best Interest” for product
recommendations since 1995, BUT ...
O Lack uniform practice (NAIC)

0 NO disclosure of costs,
performance or risk

1995 - “The goals ... are to ensure that illustrations

do not mislead purchasers of insurance and to make

illustrations more understandable.”

2015 - Adopted and updated to address “...lack of
uniform practice [resulting in] ... illustrations that use

an [apparently] identical crediting approach yet

illustrate differing rates.”

| NN

NAIC Illustrations Model Regulation

« Define(d) “Clients’ Best Interest” for product
recommendations since 1995, BUT

Q  Lack uniform practice (NAIC) —

O  NO disclosure of costs, T
performance or risk

0O Misleading (FINRA)

FINRA Rule 2210(d): “Any comparison... must disclose
all material differences...including investment objectives,

costs and expenses, [etc]...[because] omission... would
cause the communications to be misleading.”

FINRA Rule IM-2210-2(c): “It is inappropriate to
compare a ... life insurance policy with another product

based on hypothetical performance...”

| NN




NAIC Illustrations Model Regulation

» Define(d) “Clients’ Best Interest”

for product recommendations since
1995, BUT ...

O Lack uniform practice (NAIC)

O NO disclosure of costs,
performance or risk

Q Misleading (FINRA)
O Fundamentally Inappropriate (SOA)

FINAL REPORT OF THE TASK FORCE FOR RESEARCH
ON LIFE INSURANCE SALES ILLUSTRATIONS: “Illustrations
should not be used for comparative policy performance purposes”
because doing so “is fundamentally inappropriate.”

| NN
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NAIC Illustrations Model Regulation

» Define(d) “Clients’ Best Interest” for
E[Jqlguct recommendations since 1995,

Q Lack uniform practice (NAIC)

NO disclosure of costs,
performance or risk

Q
O Misleading (FINRA)
a
a

Fundamentally Inappropriate (SOA)
Unreliable (OCC)

OCC Handbook:“This
policy illustration is subject to
a high degree of fluctuation.”

| NN

Uniform Prudent Investor Act
Prudent Process includes...

M Investigate policy costs

M Duty to diversify

SECTION 7. INVESTMENT
COSTS: “a trustee may only
incur costs that are appropriate
and reasonable in relation to the
assets, the purposes of the trust,
and the skills of the trustee.”

Uniform Law Commission

The Natiorad Confersnce of Comissianers on Uniform Stata Lawe.

| NN




1/20/2020

Are Internal Costs/Expenses Important?

« UPIA Section 7 requires cost examination, investigation
« FINRA Rule IM 2210(d) requires cost, expense disclosure
« NYS DFS Reg 187 requires justification of costs

What Does Morningstar have to say about expenses?

* “How often did it pay to heed expense ratios? Every time.”

« “The expense ratio is the most proven predictor of future fund
returns.”

« “If there's anything in the whole world ....... that you can take to the
bank, it's that expense ratios help you make a better decision. In every
?ingdle time period and data point tested, low-cost funds beat high-cost

unds.”

«  “Morningstar Overhauls Influential Ratings System-- Investment research
firm will put bigger focus on investors’ costs”

Do you think costs/expenses are equally important in life insurance?

Source:
Morningstar 8/9/2010, 5/5/16
WSJ 6/28/2019

Litigation Involving Illustrations

M Cochran v. Keybank
M French v. Wachovia
M Larry King v. Agent
M Micale v. ILIT Trustee
]
%)
%]

Schneider v. Attorney

Vagelos v. Stockbroker

Nacchio v. Goldman Sachs

TrustsGEstates | Imestmentess

What advisers

P can learn from
- 4 a convicted
" e felon's lawsuit

LOURY OF APLALS 0F 1RDIANA against Goldman Sachs

LHIVER  HONTE CARLO

Ethical Alternatives to lllustration Comparisons

* NO illustration comparisons in trust/client file.

* Insist on Detailed Expense Pages- see slide 18

« At a MINIMUM, compare costs & performance
SEPARATELY-see slide 18

» Benchmarking is well-established & common in
the financial services industry.

| NN




Ethical Alternatives to Illustration Comparisons

* RA.TE. of Return Reasonable to Expect
M R - Risk Tolerances of Client
M A - Assets & Asset Class Preferences
M T - Time Horizons
M E - Expected Outcomes

1/20/2020

Asset Allocation Rates of Return
Risk Profile (Equities/Fixed-Income) Product Type Reasonable to Expect
Conservative 20% / 80% UL/Guaranteed UL/WL 5% - 6%
Moderate-Conservative 40% / 60% Indexed UL 6% - 7%
Moderate 60% / 40% VUL 7% - 8%
Moderate-Aggressive 80% / 20% VuL 8% - 9%
Aggressive 100% / 0% VUL 9% - 10%

VUL results are not guaranteed, will fluctuate and can be negative

FsZT N - e Compary (05 A
A Life Insurance lllustrations

Comingle

Costs and Performance

1

Ems B B TTE B 531 504 ackasl g
251 £30 B S T00.518 et
881 e o e

Lite Insurance Company (U541
ALIPE BSLIACE POUICY ILLUS TRATIN .
an i Uiy Ly oo P Annual Account Summaries
and Detailed Expense
Pages Do NOT Comingle

T seiass  COst and Performance.
A i e Chapas st st s R A,

ureesary




Slide 23

SSZ1 Steven S. Zeiger, 1/13/2020



»

@

Financial Strength & Claims-Paying Ability: (1 star)
*

The insurer's financial strength and claims-paying ability ranks in the wu decile (i.e., amcm the top 10%) of all rated insurers.
While high ratings for financial strength and claims-paying ability do and of render a policy
appropriale, high ratings and low cost is considered more aDDlDDnate lhen ctherwise. (Carrier Strength s reported in “Carrier
Due Care” located in the lower left comer of page 2 of the CPE Report. This section reports the insurer's ratings and rankings by
the four leading ratings services and the insurer's percentile ranking using a composite index. Ratings me

significance of these rankings are discussed in detail on pages 2 and 3 of Section 4, CPE User Guide, of this report.)

Gost Competitiveness: (1 star)

The policy under evaluation llustrates an overall cost structure and premium that is more competitive than the relevant
representative of an average, but competitively priced product. While a low overall cost structure and low illustrated
premiums do not in and of render the policy low premiums that are the result of a low cost
structure atiributable to some demonstrable operating, undenwriting and/or marketing advantage are considered more
appropriata than othenwise. To avaluate Cost Compelitiveness, the CPE system considers Funding Slralugy ar-d Pncmg Style
(reported in “Proguct Frnﬁ\e located at the top left comer of page 1 of the GPE Repnrl) = well = Preml
Compelitiveness (repo ‘Premium Comparison” located at the upper right comer of page 1 upcrl] (The
significance of Cost Compsulweness is discussed in detall on pages 3-5 Msulm 4 CPE Usvr Gmda ollms report.)

Pricing Stabilty: (1 star)

Pm:mg of all life insurance policies are a function of three (3) variables: 1) cost of insurance (COI) charges, 2) pwcy expensea‘
and 3) the illusirated/actual eamings rate on policy cash values. Pricing for the policy under evaluation is
reasonable to the extent that cost of insurance (COI) charges and palicy expenses appear to be based on actual dalms and
ceording included in the illustration of the policy under evaluation. The insurer's retention
capacity allows the insurer o exercise substantial control over pricing for the policy under evaluation, and, therefore, pricing for
this policy is least vuinerable to changes in the reinsurance market. In addition, the pricing of the policy under evaluation is
based on interest assumplions which are in line with historical retums for the asse! classes corresponding lo the asset lypes in
which policy cash values are invested, While the CPE has no way of predicting whether a policy will perform as illustrated, the
CPE does consider whether the values illustrated are consistent with the insurer's historical experience, whether this experience
has been fully disclosed, and how potential changes in experience might impact future policy performance. (The significance of
Pricing Stability is discussed in detail on pages 5 and 6 of Section 4, CPE User Guide, of this report)

1/20/2020

bl

Relative Policy Value: (18 r)

Cash value liquidity for this policy is greater than the representative benchmarks. While I\quidity ccan be less relevant in certain
plan designs, policies with higher cash values and grealer liquidity than relevant benchm; re generally considered more
appropriate lhun policies with lower cash values anu more limited access to policy cash va\ues (Relative Cash Value

icy Cash Value Account Growth® localed near the bottom of page 1 of the
CPE Report. Tha significance orﬂelalme Cash Value is discussed on pages 6 and 7 of Section 4, CPE User Guide, of this
report.)

:liswriul Performance: (1/2 star)

The cash value allocation options for the product under evaluation are considered acceptable in that the historical net yield on
the insurer's General Account Portfolio supporting illustrated policy cash values is roughly the same as the average historical
net yield for all insurers (to the extent that allocating all policy cash values to non-equity, fixed-income-type assets is consistent|
with the riskireturn profile of the policy owner). Insurers are required by law to invest cash values for permanent products {othe:
than variable) predominantly in declared-rate investments such as bonds and mortgages. While the illustrated policy crediting
rate may be higher or lower that me msuaers net portfolio yield at a given point in :ume over time the actual policy crediting rate)
must correlate with the yield on the insurer's General Account Portfolio. Thus, permanent products (other than variable) whose
vath valuks v investsd in & Genaral Acoourd with higher historical net yields are generaHy considered mare appropriate than
policies whose cash values are invested in a General Account with lower historical net yields. (The CPE compares the
illustrated net portfolio yield with average net portfolio yields for all insurers and summarizes comparisans in “Product Profile”
located in the upper left comer of page 1 of the CPE Report. The significance of Cash Value Aliocation Options is discussed on|
pages 7 and 8 of Section 4, CPE User Guide, of this report).

‘MetLife Life Paid-Up at Age 98 ===
| T ——




New York Life Whole Life
[ ——
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Ethical Alternatives to lllustration Comparisons

[rpotrasca pobey Cums Vs Accoars Gecesn

Planresd Arrvest Prambare: 520,000 |

Crediting Bonus  Ultimate
Rate % Rate % Rate %

6.09 4.61 10.70 Veralytic

| NN

Ethical Alternatives to lllustration Comparisons

+ lllustration comparisons inconsistent with
duty to exercise care, skill, prudence, and
diligence.

* Benchmarking costs SEPARATE from
performance is ...

—Well-established, common & proven

— Consistent with NY DFS Reg 187 and CFP
Fiduciary Standard

—FINRA Reviewed

| NN
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Q&A

Steven Zeiger

® 917-750-6201

W @sszeiger

g SZeiger@kbfcllc.com

m Steven S Zeiger
@ KBFinancialcompanies.com

The information presented in this presentation is for educational .
purposes only and is not intended as a solicitation. 269937.1 FINANCIAL

Life Insurance Planning
Opportunities in 2020

Lee Slavutin MD, CLU, AEP (Distinguished)
212 536 6062 LS@sternslavutin.com

CAVEAT:

This material is approved for use only with Attorneys, CPAs and other Life
Insurance Professionals.

Lee Slavutin is not authorized to give tax or legal advice. Consult your
own personal attorney, legal or tax counsel for advice on specific legal
and tax matters.

CRN202201-248594
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FOUR IMPORTANT DEVELOPMENTS

» Changes brought about by the Tax Cuts and Jobs Act
New regulations on reportable policy sales
Generational split dollar

The SECURE Act

v v

A4
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IMPACT OF TCJA ON LIFE INSURANCE

o Increased lifetime gift tax exclusion
o Lower 21% maximum corporate tax rate

o New rules for life settlements

» 3 provisions in TCJA with the greatest effect on life insurance planning:

1 - USING THE INCREASED LIFETIME
GIFT TAX EXCLUSION

» The TCJA increased the basic exclusion amount from $5 million to $10
million, adjusted for inflation.

o A new Chained CPl mechanism will compute the inflation-adjusted amounts.

o Anindividual will be able to exclude $11.58 million in 2020; a married couple using
portability will be able to exclude $23.16 million.

12



1 - INCREASES ARE TEMPORARY

» As significant as these increases are, they are temporary provisions.

o Lifetime exemption amounts are scheduled to sunset to their pre-TCJA amount (adjusted
for inflation) beginning in 2026.

» This gives financial planners 6 years to help clients make the most of these
large exclusions.
o The greatest planning opportunities are lifetime gifts.

o Change of control in Congress could cause these amounts to decrease sooner than
currently planned.

1/20/2020

1 - USING LIFETIME EXCLUSION

» One disadvantage to making large gifts now: a gift with a low-basis - basis is
carried over.
o This may present an income tax problem when the asset is sold.

o Planners should weigh the potential growth in the value of the asset outside the estate
versus potential capital gains tax at the point of sale.

1A - EXISTING LIFE INSURANCE POLICIES

» Should individuals with estates of less than $11.58 million drop existing life
insurance policies because they no longer have estate tax exposure?
o If the provisions do sunset as planned, the individual may need the policy if he or she
survives the next eight years.

o Individuals may develop medical problems that make them ineligible for life insurance
policies later on.

o Existing permanent insurance policies may have significant cash value and act as
conservative savings vehicles.

*Most individuals have retained their life insurance policies over the last 30
years even as the exemption has risen from $600,000 to $11.58 million.
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1B(i) - GIFTS: PRE-FUND LIFE INSURANCE

» Clients can use the increased exclusion to fund the purchase of a large
amount of life insurance.

o Example: Client could purchase a life insurance policy with annual premiums of
$100,000 ($3 million over 30 years).

o With discount for investment earnings, a gift of $2.0 million to an irrevocable life
insurance trust could be used to prepay all premium payments.

1/20/2020

1B(i) - GIFTS: PRE-FUND LIFE INSURANCE

[ 3 LIFE INSURANCE
2000000 e

INSURED

1B(ii) - AVOIDING MEC RULES

» When funding insurance policy premiums upfront, planners should be
aware of the modified endowment contract (MEC) rules.

o A MEC can have adverse tax consequences when taking money out of the policy’s cash
value.

o Example: for a policy with $3 million cash value funded by a gift of $2 million, a
withdrawal of $100,000 would be considered taxable income.

» Individuals buying life insurance for estate liquidity purposes may not be
concerned about the MEC issue because death benefit is key

o Ifa policy will build up significant cash value, gifts can be spread over 3-4 years to avoid
the MEC characterization.
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1C - EXIT FROM SPLIT DOLLAR PLAN

» Clients could exit from split-dollar arrangements.

o Insplit-dollar, a donor funds premiums into a trust; upon termination of the arrangement,
the donor is to be repaid premium amounts.

o The value of the economic benefit must be picked up as a gift each year under split-dollar;
these amounts may become burdensome over time.

o Employment split-dollar agreements may have income tax ramifications as well.

o Terminating a split-dollar arrangement established before the 2003 regulations may
expose built-up equity to income tax.
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1C - EXIT FROM SPLIT DOLLAR PLAN

$ PREMIUM

LIFE INSURANCE

$10,000 TRUST

ECONOMIC
BENEFIT
$800

EMPLOYEE

1D - EXIT FROM PREMIUM FINANCE PLAN

»>Clients could exit from premium financing arrangements.
o In premium financing arrangements, a trust that owns the policy has been borrowing
money.
o Each year the premiums are funded by a loan, and loan interest has to be paid and
increases annually.
o This can become burdensome, and parties may prefer to extricate themselves from the
arrangement similar to the split-dollar situation.
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1D - EXIT FROM PREMIUM FINANCE PLAN

S PREMIUM

$100,000 LIFE INSURANCE
INTEREST TRUST

$3,000

GIFT
3,000

INSURED
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1E - MOVE LIFE INSURANCE POLICY FROM
RETIREMENT PLAN TO ILIT

» Clients can move a life insurance policy owned by a retirement plan into a
life insurance trust
o This would prevent the policy from being included in the individual's estate at death.

o Prohibited Transaction Exemption (PTE) 92-6 permits the sale of an insurance policy from
a retirement plan to a participant or a trust for fair market value.

o Advisory Opinion 2006-03A permits the sale of a second-to-die policy from a profit sharing
plan to the insured and spouse.

1E - MOVE LIFE INSURANCE POLICY FROM
RETIREMENT PLAN TO ILIT

SELL POLICY

LIFE INSURANCE
FAIR MARKET VALUE TRUST

GIFT

INSURED
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2 - USING THE LOWER MAXIMUM
CORPORATE TAX RATE

» TCJA lowers the maximum corporate income tax rate to 21% and eliminates
the corporate alternative minimum tax.

o These provisions are aimed at large, publicly held C corporations, which historically faced
double taxation at both the corporate and individual shareholder levels.

o Some private companies may operate as C corporations, and others may convert from S
toC.

1/20/2020

2A - C CORP. SPLIT DOLLAR

» Use the retained earnings in a C corporation to fund a split-dollar
arrangement.

o This avoids the double taxation issue because only a relatively small amount is deemed &
distribution to the shareholder.

o This is an opportunity to move dollars subject to the relatively low 21% level of taxation
into an insurance trust as part of a split-dollar arrangement.

2A - C CORP. SPLIT DOLLAR

$ PREMIUM

LIFE INSURANCE

$10,000 TRUST

ECONOMIC
BENEFIT
$800

EMPLOYEE
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2B - KEY PERSON AND BUY-SELL

» Purchase key-person or buy-sell insurance.

o Term insurance is typically used but permanent insurance may be more appropriate in
some cases.

o Permanent insurance may be used when the cash value is needed to fund a deferred
compensation agreement or because long-term expectations for the business are
favorable.

o Permanent insurance premiums are higher, but the ability to use funds subject to lower
tax rates to buy insurance makes this option more attractive than before the TCJA.
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3 - NEW RULES FOR LIFE SETTLEMENTS

» New rule regarding basis calculation in life settlements:

o Although life settlements occupy a narrow space in the life insurance sector, the changes
could be significant for individuals who do use them.

o The new rule is found in section 13521(a) of the TCJA and reverses the IRS’ previous
position on these transactions.

3 - NEW RULES FOR LIFE SETTLEMENTS

» Life settlements allow holders of policies that would otherwise be cancelled
to sell their policy to an institutional buyer willing to pay a percentage of the
face amount of the policy.

o This particularly applies when the insured is expected to live 10 years or less.

o Some tax may be owed on the policy sale, but the net may be higher than it would have
been without the life settlement.

o The change in the definition of basis applies retroactively to transactions entered into
after August 25, 2009, meaning some taxpayers may be eligible to apply for a refund.

» An in-depth analysis of any life settlement should be made prior to engaging
in the transaction. Trustees will want a well-documented rationale to show
beneficiaries why they recommend the life settlement.
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3 - NEW RULES FOR LIFE SETTLEMENTS

» The TCJA also added new reporting requirements applicable to sales and
the payment of reportable death benefits after December 31, 2018.

o Any transaction that qualifies as a “reportable policy sale” must make a return setting
forth certain information.

» The TCJA provides that for a reportable policy sale, the exceptions to the
transfer for value rules do NOT apply.
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Life Insurance: the Last 30 Years

» Financial Strength

o Comdex score

o The impact of financial strength on insurance costs
» 2008-2020: Low interest rates

o Monitoring policy performance is so important - treat insurance portfolio like other assets
that are continuously monitored.

o Increases in cost of insurance in universal life policies

» Long-term care insurance - Hybrid life insurance/long term care policies

RECENT DEVELOPMENTS

» Generational split-dollar
o Tax court decisions expected - Levine and Morrissette

» The SECURE Act
o Acceleration of distributions at death from an IRA to a non-spouse beneficiary

o Possible strategies include conversion to a ROTH IRA and the purchase of life
insurance for estate liquidity
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CLE Credits

e For more information about earning CLE
credit for this program or other Martin
Shenkman programs please contact Simcha
Dornbush at NACLE. 212-776-4943 Ext. 110
or email sdornbush@nacle.com
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